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To
The Chief Engineer (RAC),

Southern Power Distribution Company of Telangana Limited (“TGSPDCL")

Corporate Office, 1 Floor, '& black,
Mint Compound, Hyderabad — 500 063

TGERC HYDBRAEZ A0 SHD
) 4 FE3 205

Mo. SEIL

Sub:  Submission of suggestions by NHAI on the Revised ARR, FPT and CSS proposed for FY 2025-26
(petition filed by TGSPDCL and TGNPDCL for approval in O.P. Nos. 21 and 22 of 2025) - Request to
Restore Power Connections for the Street Lighting provided on the National Highways under the

Tariff Category “LT-VI(A): Street Lighting” — Reg.

Rel:  Public Notices dated 07.02.2025, published in the Deccan Chronicle, New Indian Express, Andhra Prabha

& Siasat Daily.

Respected Sir / Madam,

We wrile on behalf of the National Highways Autharity of India (“NHAI") to submit our suggestions in O.P.
Nos. 21 and 22 of 2025 (‘Tariff Petitions”) filed by Southem Power Distribution Company of Telangana Limited
("TGSPDCL") and Northern Power Distribution Company of Telangana Limited (‘TGNPDCL") (collectively
“Telangana Discoms”) for approval of Revised ARR, FPT and CSS for FY 2025-26, in response to the Public
Notices dated 07.02.2025. The detailed submissions on behalf of NHAI are enclosed to this letter for your kind

consideration please.

Further, NHAI also wishes to make its submissions in persen during the Public Hearing scheduled on
21.03.2025 (for TGSPDCL) from 10:30 hrs and for this purpose, representatives of NHAI would be present in the

said Public Hearing.

Thank you for the opporiunity.

Yours imey,
= ,Hﬁj r L

(Mahesh B. Patil)

DGM(T) & Project Director
FIU — Gulbarga, NHA
Contact: 8130006072

Email: piugutbarga@nhal.org

Encl: Submissions/Objections to the Revised ARR, FPT and CSS filed by TGSPDCL & TGNPDCL for FY 2025-26

(No. of Pages-17) along with Annexures.

Copy Submitted to:

. The Commission Secretary, Telangana Electricity Regulatory Commission, Vidyuth Niyantran Bhavan,

G.T.8. Colony, Kalyan Nagar, Hyderabad — 500 045, secy@tserc qovin

2. The Regional Officer NHAI Bengaluru for information please.




SUBMISSIONS AND OBJECTIONS BY NATIONAL HIGHWAYS AUTHORITY OF INDIA
(NHAI) ON TARIFF PROPOSALS BY TELANGANA DISCOMS FOR FY 2025-26 (O.P. NOS.
21 & 22 OF 2025)

I. CONSPECTUS

1. The National Highways Authority of India (“NHAI™) is filing the present submissions/ objections
to O.P. Nos. 21 and 22 of 2025 filed by the Southern Power Distribution Company of Telangana
Limited (“TGSPDCL") and Northern Power Distribution Company of Telangana Limited
(*TGNPDCL") (collectively “Telangana Discoms”) for determination of Revised Aggaregate
Revenue Requirement (“ARR”) and Tariff Proposals for retail supply business for FY 2025-26
(collectively “Tariff Petitions™ and Public Notice dated 07.02.2025 inviting objections /

suggestions on the said tariff petitions.

2. NHAI is an autonomous agency of the Government of India, established under the Ministry of
Road Transport and Highways and is inter-alia responsible for the development, maintenance, and

management of the National Highways network in India,

3. NHAI had awarded the work of development and operations and maintenance of four laning of
Maharashtra-Karnataka Border to Sangareddy section of NH-65 (Old NH-9), which passes through
the State of Telangana. The work has been completed and the said stretch of the National Highway
is operational. For the purpose of street lighting at different locations on the stretch of National
Highway faliing under the State of Telangana, NHAI has obtained the following power
connections, under the power tariff category “LT-VI(A) Street Lighting”:-

S.Ne. Division Sub-Division Section No. of
services
1. | Sangareddy Sangareddy Sangareddy Town-2 1
2. | Sangareddy Sangareddy Sangareddy Rural 1
3. | Sangareddy Sadasivpet Sadasivpet 6
4, Sangareddy Sadasivpet Munipally 2
5. Sangareddy Sadasivpet Sadasivpet Rural 2
6. | Zaheerabad Zaheerabad-Town Zaheerabad- Town 3
7. | Zaheerabad Zaheerabad- Town Zaheerabad- Rural 2
8. | Zaheerabad Zaheerabad- Town Kohir 3
9. | Zaheerabad Zaheerabad- Town | Mannapur 4 |

4. However, vide Letter dated 22.04.2022, TGSPDCL has changed the category for the above power
connections from ‘LT-VI (A) Street Lighting’ to ‘LT-II(B) Commercial’ category and
consequently issued assessment notices dated 16.06.2022, 20.06.2022 and 21.06.2022 directing
for payment of back-billing charges amounting to Rs. 2,51,92,598 till June 2022 (“Assessment

Notices”). Copies of certain Assessment Notices are annexed as Annexure A-1.
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Vide letters dated 03.06.2022, 27.06.2022 and 05.11.2024, NHAI has requested TGSPDCL for
maintaining the tariff category for Street Lighting for National Highways as ‘LT-VI(A) Street
Lighting”. However, TGSPDCL disconnected the electricity connections at the Toll Plaza location
in Kamkole village, Sangareddy, Telangana. Considering the salety of the road users, the amounts
demanded by TGSPDCL under the assessment notices were paid under protest. Copies of NHAT's
letters dated 03.06.2022, 27.06.2022 and 05.11.2024 to TGSPDCL are annexed as Annexure A-
2.

Filing of Tariff Peiitions

6.

As per the proposed tariff schedule for FY 2025-26 submitted by Telangana Discoms under the
Tariff Petitions, Street Lighting on National Highways have not been categorised under the “LT-
VI (A) Street Light” category, and the category is restricted to Panchayats, Municipalities and

Municipal Corporations,

For the purpose of the above Petitions, on 07.02.2025, Telangana Discoms issued a public notice,
calling upon comments / objections from the consumers / stakeholders on the Tariff Petitions, by
28.02.2025.

Basis past practices and the assessment notices issued by TGSPDCL, it appears that Telangana
Discoms will consider Street lighting on National Highways under ‘LT-II (B) — Non-Domestic /
Commercial’ category. Accordingly, NHAI is submitting their comments / objections gua non-
consideration of *Street Lighting on National Highways® under the “LT-VI (A) Street Light”
category in O.P. Nos. 21 and 22 of 2025, as under: -

SUBMISSIONS
Use of electricity by streetlights on National Highway does not qualify as commercial use

In terms of the Electricity Act and the enabling regulations, categorisation of consumers is
primarily based on nature and purpose of the consumption of power by the consumer. It is
submitted that Section 62(3) of the Electricity Act, 2003 ("Act”) confers the Appropriate
Commission with the power to classify and differentiate between consumers based on the
consumer’s load factor, power factor, voltage, total consumption of electricity during any specified
period or the time at which the supply is required or the geographical position of any area, the
nature of supply and the purpose for which the supply is required.

- Clause 94.1 of the Telangana State Electricity Regulatory Commission (Multi Year Tariff)

Regulations. 2023 (“TSERC MYT Regulations™) confers the same power to this Hon’ble

Commission. In terms of Clause 94.1, this Hon’ble Commission

may categorize consy
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distribution licensee 18 required 10 submit consumer catagory—wise and voltage-wise Cost of
Service in its Petition for determination of retail supply tariff and this Hon'ble Commission 18
required to determine the Full Cost tariffs for retail sale based on such proposal of the distribution

licensee.

11. Interms of Section 62(3) of the Act and Clause 94.1 of TSERC MYT Regulations, one of the tests

of categorization | classification of a consumer in different / distinet tariff categories 18 based on

12. As per Clause 94 3 of the TSERC MYT Regulations. Telangana Discoms submitted their proposal
for category-wise retail tariff before this Hon'ble Commission for approval. In terms of the
pmposad retail tariff schedule submitted by Telangana Discoms, Street Lighting on National

Highways have not been categorized under ‘LT-V1 (A) Street Light’ category ot in its defin ition
or Applicability and it appears that Telangana Discoms will consider Street light on National
Highways under ‘LT-TI(B) Non-domestic | Commercial’ category OWing o 1o specific reference

{o the street lights provided for public on National Highways-
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-~ 13, Itis submitted that in terms of this Hon'ble Commission’s Tariff Order dated 28.10 2024 on ARR
® for Retail Supply Rusiness for 5° Control Period and Retail Supply Tariffs for FY 2024-23 (“Retail

Tariff Order dated 28.10.2024"), LT-11 Commercial Category’ s applica‘nle to the following:-
(a) A consumer who undertakes commercial activity;
(b) A consumer who undertakes non-domestic activity:

(c) A consumer Who does not fall under any other LT category 1€ LT-L, LTl to LT-IX

categories.

(d)  Consumers who avail supply of enerey for lighting, fans. heating, air- conditioning and
power appliances in Commercial or Non-Domestic premises such as shops, business
houses, offices, hotels, clubs, restaurants, theatres, warchouses, godowns, storage units of

of such similar nature:

Trusts including student hostels of such educational institutions.

14. Further, the sub-category LT-I(B) 1s applicable 1o such non-domesticfcommercial consumers

having consumption above 50 units per month.

15. In terms of the above, it is evident that LT-1I category ig applicable to pr'amises which:

(a) Use electricity at low voltage in non-domestic or commercizl premises
T ¥

(b) Quch usage of electricity is fo

appliances. and
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(e) Usage of electricity for operation of various appliances is for purposes such as lighting,

heating, cooling, entertainment /leisure, etc.

Hence, it is only if the premises is used for consumption of electricity for appliances, motor pump,
heating elements, or commercial use, can it be said to fall under the *LT-1I Commercial’ category.
In other words, the genus, or the common thread running through all the entries in LT- 11 category,

is that they are premises where electricity is consumed for a commercial purpose.

‘Commercial use’ would mean the use of certain mercantile products, tools or intellectual property
for financial gain. It is only if street lighting on National Highways are used for commercial
purpose, i.., to make financial gain, can its classification under LT-II Commercial category be
justified. 1t is pertinent to note that object of providing lighting at National Highways is to ensure
public safety and avoid accidents. Provision of lighting at places such as service roads, bus bays.
major bridges, junctions, etc., on highways is evidently not for any commercial purpose, nor can
such lighting be equated to consumption of electricity for operating various appliances used for
commercial purposes such as cooling, cooking, washing etc. Accordingly. street lighting on

National Highways cannot be categorised under the LT-TI Commercial category.

- In terms of the Order dated 27.05.2022 passed by Forum for Consumer Grievance Redressal in

Representation No. 12 of 2024 titled M/s Dilip Buildcon Mayur Layout Yamatval v. Executive
Engineer MSEDCL, Yamatval Circle, I, it was held that National Highway is a public street. For
electricity used in lighting of public streets or thoroughfares, the only requirement is that it should
be open for use by the general public and it is not necessary that such use should be free of charge.
Accordingly, levy of toll would not mean that the National Highway is not open for use by the
general public. The toll fee charged is only towards recovery of the costs incurred in the
construction of such National Highways, and would not change the character of the lighting from
public function to commercial. This position has been upheld by the Bombay High Court vide
Judgment dated 23.10.2023 in W.P. No. 7504 of 2022 titled Maharashtra State Electricity
Distribution Company Limited vs. DBL Mahagaon, Kinhi & Ors. (“DBL Judgment”) and the
Hon'ble Supreme Court in MSK Projects (I} (JV) Ltd. vs. State of Rajasthan, (2011) 10 SCC 573.
Copy of the DBL Judgment dated 23.10.2023 passed by Bombay High Court in W.P. No. 7504 of

2022) and MSK Prajects (1) (7 V) Ltd. vs. State of Rajasthan, (2011) 10 SCC 573 are annexed as
Annexure A-3 and Annexure A-4, respectively.

It is further submitted that from time to time, the District Administrative Authorities and local
Police specifically urge NHAI to install lightings at different junction points on highways with the
view to avoid accidents and ensure public safety. However, its categorisation under [ T.]]

Commercial category would discourage NHAI to consider any such requests from the
administrative authorities and local police. Copies of letters dated
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10.10.2024, and 18.02.2025 from District Collector, Sub-Divisional Police Officer and

Superintendent of Police, Sangareddy District to NHALI are annexed as Annexure A-5,

. In view of the foregoing, it is submitled that since street lighting on National Highways is not for

any commercial use, it cannot fall under the ‘LT-II(B) Commercial® Category. Any categorization
of street lighting on National Highways under LT-II(B) category is arbitrary, unreasonable and
contrary to the DBL Judgement.

Hon’ble Bombay High Court and APTEL have already held that street lighting on National
Highways shall be categorised under LT-VI Street Light Category

DBL Judgment

The question of categorization of street lighting on National Highways stands settled in terms of
the DBL Judgement, the issue involved under the said judgment is similar to the issue involved in

the instant case. In the DBL Judgment: -

DBL was the concessionaire incorporated solely for the purpose of executing the concession
agreement with NHALI, and to discharge the obligations of the works provided therein i.e., four-
laning of a road on hybrid annuity mode. DBL secured electricity connection for instaiment of
strectlights on the said road and it was granted under tariff LT-VI(A) category for the purpose of

street lights on the national highway project.

However, MSEDCL made reclassification from LT-VI(A) category to LT-II(B) category and
thereby made upward revision of electricity bills and collected amounts from DBL on account of

re-categorisation.

Aggrieved thereby, DBL approached the Consumer Grievance Redressal Forum, Amravati
(*CGRF™) challenging the reclassification. The said representation came to be allowed directing
the MSEDCL to retain the category of connection ie. ‘streetlight’ category, and adjust the

difference of amount coliected from DBL by MSEDCL on account of reclassification.

The Hon’ble Bombay High Court upheld the direction of the CGRF and inter-alia held that the
usage of streetlights on National Highways is not for commercial reasons and is not meant to
operate various appliances used for the purposes specified in LT-II, which was a pre-requisite to
apply LT-II category i.e. the commercial category tariff. The mere fact that streetlights were
installed on over bridges and under bridges or at bus bay and bus shelter locations, built up sections

on the project highways, does not mean that the use of electricity was for commercial consumption.

Further, the Hon’ble Bombay High Court observed that NHAI comes under the Ministry of
Roadways under the Government of India; the Highway is for the purpose of benefiting the

general public at large, and the purpose of streets is not to earn profit but to provide
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construction of National Highways, and therefore toll was being collected: however, it would not
make the activity commercial. DBL was merely a concessionaire in respect of the project and
its facilities, and did not exercise any proprietary, operational and commercial control over

it. Relevant extracts of the DBL Judgment are as under:-

“21. Il is pertinent to nole that, the street light category tariff i.e. LT-VI is applicable for the
electricity used for lighting of public streets thorough fares which are open for use by the
general public at Low/Medium Voltage and at High Voltage. Street lights in residential
complexes, commercial complexes, indusirial premises etc. will be billed at the tariff of the
respective applicable categories.

22, Whereas, LT-1l i.e. the non-residential/commercial tariff category is applicable for
electricity used at Low/Medium voltage in non-residential, non-industrial and or commercial
premises for commercial consumption meant for operating various appliances used for
purposes such as lighting, heating cooling, cooking, washing/cleaning, entertainment/
leisure and water pumping in, but not limited to, the premises enumerated under the said
category.

23, Thus, it is apparent that the usage of electricity is relevant in the matter at the hand,
It is not the case of the petitioner that the street lights are provided Jor the entire stretch of the
highway. From the record, it can be seen that the street lights are provided at certain specific
places like service roads, intersection of villages and towns. The photographs filed by the
respondenis along with the reply support the case of the respondent thai the street lights are
installed for use of local residents free of charge.

24, The petitioner has not pointed out anything to show that the usage is commercial
which is meant for operating various appliances used Jor purposes of specified in LT-11,
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25. The mere fact that street lights are installed on over bridges and under bridges or at
bus bay and bus shelter locations, build up sections on the project highways, is not sufficient
fo arrive at a conclusion that the use of electricity is for commercial consumption. Similarly,
the fact that the street lights are installed on certain highways is not sufficient to hold that it
is for commercial consumption and not for the use of general public.

26. Moreover, the NHAI comes under the Ministry of Roadways under the Government of
India. The highway is for the purpose of benefiting the general public at large and the
purpose of streets is not to earn the profit but to provide connectivity and facilities to the
citizens of India. A huge invesiment required for such construction of highways and therefore,

the toll is being collecied. However, it will not make the activity as commercial one,

27, Thus, 1 find substance in the submission of the learned counsel Jor the respondent that
the respondent is merely a concessionaire in respect of the project and its facilities and do not
exercise any proprietary, operational and commercial control over the project facilities”

[Emphasis Supplied]
Re:  Dilip Buildcon Judgment

23. The DBL Judgement was followed by the Hon’ble Appellate Tribunal for Electricity (“Hon’ble
APTEL”) in its Judgement dated 09.09.2024 in Appeal No. 230 of 2024 titied M/s Dilip Buildcon
Limited & Anr. vs. Maharashtra State Electricity Regulatory Commission & Anr (“Dilip

Buildcon Judgement™). The Appeal was filed against Tariff Order dated 31.03.2023 passed by
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supplied for non-residential and commercial purposes, as opposed to LT-VI category meant for
street lights for local bodies, municipal bodies and other places/premises meant for public interest/

open to the public for use free of charge.

The Hoen'ble APTEL inrer-alia held that streetlights located on National Highways (other than
those provided in and around the Toll Plazas and in places where commercial activities are carried
on) should be treated under the “LT-VI Street Light™ category and not under LT-II commercial

category, as under:-

“IV. ARE ‘LIGHTINGS ON EXPRESS / NATIONAL / STATE HIGHWAYS’ A STAND
ALONE CATEGORY?

B. ANALYSIS

Section 62 of the Electricity Act relates to determination of tariff. Section 62(3) enables the
Appropriate Commission to differentiate between consumers according fo the consumer's
load factor, power factor, voltage, total consumption of electricity during any specified period
or the time at which the supply is required or the geographical position of any area, the
nature of supply and the purpose for which the supply is required. Classification of
consumers of electricity, on the basis of different parameters, is a power conferred on the
Regulatory Commissions under Section 62(3) of the Electricity Act.

In the exercise of the powers conferred by clause (), (i), (), (D, (m), (o). (v), (zd), (ze), (zf),
(zg), (zh) and (zp) of sub-section (2) of Section 181, read with the proviso to sub-section (1) of
Section 36 and other provisions of the Electricity Act, the Maharashtra Electricity Regulatory
Commission (“the MERC" for short”) made the Maharashira Electricity Regulatory
Commission (Multi Year Tariff) Regulations, 2019 (“the 2019 Regulations” for short).

[

Clause 91 of the 2019 Regulations relates to determination of Retail Supply Tariff, Clause 91.1
(like Section 62(3) of the Electricity Act) enables the Commission to categorize consumers
on the basis of their load factor, power factor, voltage, total consumption of electricity during
any specified period or the time at which the supply is required or the geographical position
of any area, the nature of supply and the purpose for which the supply is required.

Faid

In the exercise of the powers conferred by Section 43(1) read with Section 181(2)(1) and other
provisions of the Electricity Aci, the MERC made the “Maharashira Electricity Regulatory
Commission (Electricity Supply Code and Standards of Performance of Distribution Licensees
including Power Quality) Regulation 2021 (the “Supply Code" for short). Clause 1.5 thereof
mabkes the Supply Code applicable to all Distribution Licensees and all Consumers in the State
of Maharashtra. Regulation 2.2(1) classifies consumers into three broad categories (i) Low
Tension Consumers (ii) High Tension Consumers and (iii) Exira High-Tension Consumers.
Regulation 2.2(q) defines “Designated Consumers” to mean consumers using or engaged in
the processes mentioned in the said clause, which includes Malls, Hotels, Banking ete. and
which are connected at a supply voltage of 11 kV and above.

Regulation 14 of the Supply code relates to classification and reclassification of consumers into
tariff categories and, thereunder, Distribution Licensees may classify or reclassify a consumer
into various Commission’s approved tariff categories based on the purpose of usage of suppiy
by such consumers. Under the proviso thereto, the Distribution Licensee shall not create any
tariff category other than those approved by the Commission i.e., the MERC. =
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consumers info distinct tariff categories must also be based on the purpose of usage of supply
by such consumers. The test of classification/re-classification of a consumer, in
different/distinet taviff caregories, is the purpose for which supply of electricity is used by
sucl a consumier.

As stated in the tariff schedule, “category LT-1I : LT-Non-Residential or Commercial™ is
applicable to premises which (i) use electricity at low/medium voltage in non-residential, non-
industrial and or commercial premises, (ii) such usage of electricity is for commercial
consumption mean! for operating various appliances, and (iii) usage of electricity for operation
of various appliances is for purposes such as (a) lighting, (b) heating (c) cooling (d) cooking
(e) entertainment/leisure and (f) water pumping. It is, however, made clear that the tariff’
category is not limited to the premises referred to in clauses (a) to (k) thereunder. What is
sought to be conveyed thereby is that, as so long as the aforesaid criteria is satisfied, other
premises may also fall within “LT-1I: LT-Non-Residential or Commercial” category.

The question which necessitates examination is whether (i) “Toll Collection plazas” and (ii)
“lighting on Express/National/State Highways” satisfy the aforesaid test, and thereby Sfall
within “LT-Il : LT — Non Residential or Commercial” category, It is only if the premises is
used for consumption of electricity for commercial use can it be said to satisfy the afore-said
requirements. “Commercial use” would mean the use of certain mercantile products, tools
or intellectual property for financial gain. It is only if “Toll Collection plazas™ and “lighting
on Express/National/State Highways” are used for commercial purposes, ie. fo make
[financial gain, can their classification under “LT-II : LT - Non-Residential or Commercial™
category be justified.

[d

By the use of the word “including”, the scope of “toll collection plaza”, inserted in L.T.II
category, has been expanded to also include, within its ambit, “lightings on National
Highways™. Consequently, it is only such lightings on National Highways which are
associated with or form part of “toll collection plazas™ which fall within LT-II category, and
not lighting on the entire stretch of the National Highway as, otherwise, there was no
Justification in including “lightings on National Highways” along with “toll collection
plaza”, and “lightings on National Highways” could well have been inserted as a separate
and distinct entry similar to exhibition centres, warelouses/ godowns, resorts, and canteens/
cafeterias.

f]

As noted hereinabove, the principle of ejusdem generis means that, where general words follow
enumeration of persons or things by particular and specific words, the general words must be
understood as applying to persons or things of the same general kind or those specifically
enumerated. The genus, or the common thread running through all the entries in L.T.1I
calegory, is that they are premises where electricity is consumed Jor a commercial purpose.
All the specified words in Clause 7.22.10 are premises where commercial activities are
carried on or, in other words, premises which are put to commercial use. Toll Collection
Plazas are places/premises where toll is collected for the use of the Highway by different
kinds of motor vehicles which can, possibly, be held to be a commercial activity. However
“lighting on National Highway”, if disassaciated with “toll collection plazas”, would not fit
in with other entries in L.T.II category, as the entire stretch of the National Highway would
nol constitute premises where commercial acti Vity is carried on.

[

The submission of MSEDCL that all street lightings, on the entire stretch of the National
Highways, would fall within LT-IT category does not, therefore, merit acceptance. Street
lighting on the National Highway, other than those where some Jorm of commercial gegivy,
are carried on in proximity to the toll collection plazas, would therefore not fa,
category.
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4 DO STREETLIGHTS ON THE ENTIRE STRETCH OF THE NATIONAL
HIGHWAY MEET THE CONDITIONS STIPULATED FOR LT Il CATEGORY?

D, ANALYSIS:

The MERC, in its order in Case No. 12 of 2011 dated 17.08.2012, Case No. 322 of 2019 dated
30.03.2020 and in Case No. 226 of 2022 dated 30.03.2023, has classified commercial premises,
used for commercial consumption, under LT-II category. While a toll collection plaza can,
possibly, be held to be a commercial premises, since toll is collected there at towards user
charges and, by use of the word “including ", lighting on National Highway in proximity to the
toll collection plaza (where commercial activities can be said to be carried on) would also
constitute a commercial premises used for commercial purposes, it is difficult to hold that the
entive stretch of the National Highway, where street lighting is provided, would also constitute
a commercial premises where electricity is consumed for a commercial purpose.

As noted hereinabove, the agreement, between the first and the second appellants, does not
require street lighting to be provided for the entire length of the National Highway, but only
Jor a part thereof such as major junctions, road over bridges eic. Such lightings ave required
to be provided for the purposes of safety and to avoid accidents, and not for carrying on any
commercial aetivity

The submission that it is only the roads built by local bodies which would not fall within LT-IT
calegory necessitates refection, since no such restriction is placed by the parameters prescribed
either for L.T. Il or L.T.VI Category. The reguirement of such roads being used free of charge
is also not stipulated with respect to street lighting. Street lights on the National Highways,
which are provided for safety purposes and to prevent accidents, do not consume electricity for
commercial purposes nor can such lighting be equated to consumption of electricity for
operating various appliances used for commercial purposes such as cooling, cooking, washing
eic. We are satisfied. therefore, that street lights on the National Highway, other than those
in close proximity to the toll collection plazas and at places where commercial activity is being
carried on, do not fulfil the conditions stipulated for premises falling within LT-II category.

fii]

VI. JUDGEMENT OF THE BOMBAY HIGH COURT IN WRIT PETITION NO. 7504 OF
2022 DATED 23.10.20:

C ANALYSIS

In Maharashtra State Electricity Distribution Company Limited vs DBL Mahagaon, Kinhi &
others: (Judgement of the Bombay High Court in W.P. No. 7504 of 2022 dated 23.10.2023),
the order under challenge was passed by the Consumer Grievance Redressal Forum, Amravati,
in Representation No.16/2022 dated 27.05.2022 allowing the representation, and thereby
directing the petitioner-MSEDCL to retain the category of connection in respect of the
respondent to 'street light’ category and adjust the difference of amount collected from the
respondent on account of re-classification of category in their ensuing bills.

It is in this context that the Bombay High Cowrt held that the street light category tariff i.e. LT-
VI was applicable for the electricity used for lighting of public streets, thorough fares which
were apen for use by the general public at Low/Medium Voltage and at High Voltage; street
lights in residential complexes, commercial complexes, industrial premises etc. are billed at
the tariff of the respective applicable categories; whereas, LTI ie. the non-
residential/commercial tariff category is applicable for electricity used at Lo w/Meda um va!mge
in non- res:denr:a! Hon- mdusrr:af and' or commercial premrses for commer G0t
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cooking, washing/cleaning, entertainment/leisure and water pumping in, but not limited to, the
premises enumerated under the said category; it was apparent that usage of electricity was
relevant; it was not the case of MSEDCL that street lights were pravided for the entire stretch
of the Highway; from the record, it could be seen that street lights were provided at certain
specific places like service roads, intersection of villages and towns; the photographs filed by
the respondent showed that street lights were installed for use of local residents free of charge;
MSEDCL had not pointed out anything to show that the usage was commercial, and was meant
for operating various appliances used for the purposes specified in LT-II, which was a pre-
requisite to apply LT-IT category i.e. the commercial category tariff; the mere fact that street
lights were installed on over bridges and under bridges or at bus bay and bus shelter locations,
built up sections on the profect highways, was not sufficient to arrive at the conclusion that the
use of electricity was for commercial consumption; and, similarly, the fact that street lights
were installed on certain highways was not sufficient to hold that it was for commercial
consumption and not for use of the general public.

The Bombay High Court further held that NHAI comes under the Ministry of Roadways
under the Government of India; the Highway is for the purpose of benefiting the general
public at large, and the purpose of streets is not to earn profit but to provide connectivity and
Jfacilities to citizens of India; a huge investment was required for such construction of
highways, and therefore toll was being collected; however, it would not make the activity
commercial; the respondent was merely a concessionaire in respect of the project and its
Jacilities, and did not exercise any proprietary, operational and commercial control over the
project facilities; the respondent, as a contractor, had handed over the project facilities 1o
NHAI for operation of Toll Plaza, and the respondent was liable only towards maintenance
of the project and not for collection of user fee from the users of the national highways; and
it was, thus, difficult to accepi that it was a commercial activity for which LT-II tariff will
apply.

The afore-said judgement of the Bombay High Court has attained Sinality, as no appeal is
said to have been preferred there-against. The law declared in the said Judgment would,

therefore, not only be binding on the parties thereto iec MSEDCL and MERC, but wonld
constitute a precedent binding on this Tribunal,

Jeis]
Xil.  CONCLUSION

For the reasons afore-mentioned, we are of the view that MSEDCL was not Jjustified in
treating street lighting on the National Highway, other than those in and around the toll
collection plazas and in places where conumercial activities are carried on, as Jalling under
LT-IT category, and that such lighting on the National Highway would continue to be
governed under the LT-VI category. The impugned order, to this limited extent, is clarified
The Appeal is allowed, and all the 1.4s therein stand disposed of ™

[Emphasis Supplied]
Copy of the Dilip Buildcon Judgement dated 09.09.2024 passed by Hon’ble APTEL in Appeal
No. 230 of 2024 is annexed as Annexure A-6,

. Itis submitted that the Dilip Buildcon Judgement has been given effect by the Ld. MERC in Order

dated 31.12.2024 in Case No. 102 of 2023 (“MERC Review Order dated 31.12.2024), filed by
MSEDCL seeking review of Tariff Order dated 31.03.2023 in Casec No. 226 of 2022.

Further, in light of the Dilip Buildcon Judgment. in the subsequent tariff petition (Case No. 217
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25 and Multi Year Tariff For FY 2025-26 to FY 2029-30, MSEDCL has carried out the following

change in the tariff categorisation: -

“6.20. Modification in Tariff Applicability
[}
6.20.7. LT VI: LT- Street Light

6.20.7.1. Hon'ble Commission in its MTR Order in case no. 226 of 2022 has revised
applicability of the above category as following:

“This category is also applicable for use of electricity / power supply at Low / Medium
Voliage or at High Voltage for (but not limited (o) the following purposes, irrespective of
who owns, operates or maintains these facilities:

a.  Lighting in Public Gardens (i.e. which are open to the general public free of
charge),;

d. Such other public places open 1o the general public free of charge."

6.20.7.2. However, Hon'ble APTEL in case of M/s Dilip Buildcon Limited vs MERC and
MSEDCL the matter of reclassification of Street Lighting at toll collection plazas under LT VI
(Street Light) tariff instead of LT-1I (Nen-Residential or Commercial) has provided judgement
thai street light for toll plaza roads are io billed under LT VI category. Accordingly in ovder 1o
provide effeci to Hon'ble APTEL order the applicability clause is proposed to be modified as
Jollows: '

“This category is also applicable for use of electricity / power supply at Low / Medium
Voltage or at High Voltage for (but not limited to) the following purposes, irrespective of
who owns, operates or mainiains these facilities:

a.  Lighting in Public Gardens (i.e. which are open io the general public free of
charge);

d. Such other public places apen to the general public free of charge.
e. Street lights on National Highway”
[Emphasis Supplied]
27. Accordingly, in view of the Dilip Buildcon Judgement and the DBL Judgement, it is evident that
commercial use of premises is the main test for LT-I categorisation. Accordingly, Street lighting
on National Highways cannot be treated under ‘LT-II(B) Commercial’ category and ought to be
treated under ‘LT-VI(A) Street Light” category since it serves a public utility / municipal function.

28. It is submitted that the findings in Dilip Buildcon Judgement and the DBL Judgement are based
on the principles enshrined under Section 62(3) of the Act, and the nature and purpose of usage of
supply by a consumer. It is pertinent to note that regulatory tariff framework under the MERC
MYT Regulations 2019 is analogous to the tariff framework under the TSERC MYT Regulations
2023. The powers relating to categorization of consumers (based on different parameters) under
Regulation 91 of the MERC MYT Regulations 2019 are similar to the powers under
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MERC (Multi Year Tariff) Regulations, TSERC (Multi Year Tariff) Regulations,
2019 2023

91. Determination of Retail Supply Tariff 94. Determination of Retail Supply Tanff

91.1. The Commission may categorize | 94.1. The Commission may categorize
consumers on the basis of their load factor, | consumers on the basis of their load factor,
power factor, voltage, total consumption of | power factor, voltage, total consumption of
electricity during any specified period or the | electricity during any specified period or the
time at which the supply is required or the | time at which the supply is required or the
geographical position of any area, the nature | geographical position of any area, the nature
of supply and the purpose for which the | of supply and the purpose for which the supply
supply is required. is required.

It is submitted that the MERC MYT Regulations as well as the TSERC MY T Regulations, do not
provide for any specific categorisation of tariff categories and leaves it to Ld. MERC and this
Hon’ble Commission. respectively to categorise consumers on the basis of the factors enumerated
under Regulation 91 of the MERC MYT Regulations and Regulation 94 of the TSERC MYT

Regulations.

In view of the above, the findings in the Dilip Buildcon Judgement and the DBL judgment are
squarely applicable in the present case. The said findings are also binding and is a declaration of
law in rem. This position is also upheld by Hon'ble APTEL in Dilip Buildcon Judgement, wherein
it inter-alia held that the law declared in the DBL Judgment is not only binding on the parties
thereto i.e., MSEDCL and MERC, but also constitutes a precedent binding on the Hon'ble APTEL.

It is a settled law that Orders and Judgements of the Hon’ble APTEL are binding on all State
Electricity Regulatory Commissions. Further, the principle of hierarchical Judicial Discipline
mandates that the orders passed by the superior court ought to be scrupulously followed by
subordinate courts. Any departure therefrom will lead to indiscipline and anarchy. In this regard,

reliance is placed on the following: -

(i) Bihar State Govt. Secondary School Teachers Assn. v. Bikar Education Service
Association, (2012) 13 SCC 33: -

“42. The hierarchy of the courts requires the High Courts also to accepi the decision of
this Court, and its interpretation of the orders issued by the executive. Any departure
therefrom will lead only to indiscipline and anarchy. The High Courts cannot ignore
Article 141 of the Constitution which clearly states that the law declared by this Court is
binding on all courts within the territory of India. As observed by this Court in para 28 of
State of W.B. v. Shivananda Pathak [(1998) 5 SCC 513 : 1998 SCC (L&S) 1402] : (SCC
D. 524, para 28)
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cannol, in the same proceedings or in collateral proceedings between the same
parties, rewrite the overruled judgment.”

43. In the same vein we may state that when the judgment of a court is confirmed by
the higher court, the judicial discipline requires that court to accepi that judgment, and
it should not in collateral proceedings write a judgment contrary o the confirmed
Jjudgment. We may as well note the observations of Krishna Iver, J. in Fuzlunbi v. K.
Khader Vali [(1980) 4 SCC 125 : 1980 SCC (Cri) 916] : (SCC p. 129, para 7)

7. ... no Judge in India, except a larger Bench of the Supreme Court without a
departure from judicial discipline can whittle down, wish away or be unbound
by the ratio [of the judgment of the Supreme Court].”

(ii) Union of India v. Kamlakshi Finance Corporation Ltd. 1992 Supp (1) SCC 648: -

“6... The High Court has, in our view, rightly criticised this conduct of the Assisiant
Collectors and the harassment io the assessee caused by the failure of these officers to
give effect to the orders of authorities higher to them in the appeliate hierarchy. It cannot
be too vehemently emphasised that it is of wtmost importance that, in disposing of the
quasi-judicial issues before them, revenue officers are bound by the decisions of the
appellate authorities. The order of the Appellate Collecior is binding on the Assistant
Collectors working within his jurisdiction and the order of the Tribunal is binding upon
the Assistant Collectors and the Appellate Collectors who function under the jurisdiction
of the Tribunal. The principles of judicial discipline require that the orders of the higher
appellate authorities should be followed unreservedly by the subordinate authorities.
The mere fact that the order of the appellate authority is not “acceptable” 1o the
department — in itself an objectionable phrase — and is the subject-matter of an appeal
can furnish no ground jor not following it unless its operation has been suspended by a
competeni cowrt. If this healthy rule is not followed, the result will only be undue
harassment to assessees and chaos in administration of tax laws.”

(iii)y Bhopal Sugar Industries Ltd v. ITO, AIR 1961 SC 182: -

“8. ... If @ subordinate tribunal refuses to carry out directions given fo it by a superior
tribunal in the exercise of its appellate powers, the result will be chaos in the
administration of justice and we have indeed found it very difficult to appreciate the
process of reasoning by which the learned Judicial Commissioner while roundly
condemning the respondent for refusing to carry out the directions of the superior
tribunal, yet held that no manifest injustice resulted from such refusal.

9. It must be remembered that the order of the Tribunal dated 22-4-1954, was not under
challenge before the Judicial Commissioner. That order had become final and binding on
the parties, and the respondent could not question it in any way. As a matter of fact the
Commissioner of Income Tax had made an application for a reference, which application
was subsequently withdrawn. The Judicial Comnmissioner was not sifting in appeal over
the Tribunal and we do not think that in the circumstances of this case it was open to him
to say that the order of the Tribunal was wrong and, therefore, there was no injustice in
disregarding that order. As we have said earlier such a view is destructive of one of the
basic principles of the administration of justice.”

32. Further, State Electricity Regulatory Commissions (SERCs) are mandated to have a consistent
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different States by SERCs on the categorisation of streetlights on National Highways. Therefore,
this Hon’ble Commission ought to categorise streetlights on National Highwayvs under the ‘LT-

VI(A) Street Light’ category.

Comparative Analysis with Other States

. It is submitted that other SERCs have classified street lighting on express/national/state highways

under the LT-VI Street Light category, as under: -

S. State Tariff Category for street Reference
No. lights on highways
1. | Punjab SVIIIL: Public Lighting Supply | Order dated 14.06.2024 in Petition No.
64 of 2023.

2. | Rajasthan | Public Street Lighting (LT-3) | Order dated 26.07.2024 in Petition Nos.
RERC 2206/2024, 2207/2024,
2208/2024 read with Tariff Schedule
dated 13.08.2024.

Streetlights on National Highway fall under LT-VI Category

In terms of the Retail Tariff Order dated 28.10.2024, LT-VI category includes supply of energy
for lighting on public roads, streets, thoroughfares including Parks, Markets, Cart-stands, Taxi
stands, Bridges and also for PWS schemes in the Local Bodies viz.,
Panchayats/Municipalities/Municipal Corporations, Accordingly, it is evident that LT-VI Street
Light category is applicable, among others, for lighting in public streets/ thorough fares which are

open to the general public.

Further, LT-VI Street Light category is a distinct category specifically designed to cover street
lighting for public use. The usage of the word “including” makes it evident that LT-VI Street light
category is an inclusive category and would cover any street lighting which serves a public utility
function. Accordingly, street lighting on National Highways ought to be cateporized under the
‘LT-VI Street Light” category, as it is intended for public safety.

It is pertinent to mention that Mission Bhagiratha, a safe drinking water project for every village
in Telangana State, was initially not included under the LT-VI Category. However, Telangana
Discoms in their Petition for determination Retail Supply Tariffs & Cross Subsidy Surcharge for
FY 2023-24 proposed to categorise all Mission Bhagiratha services under LT-VI(B) or HT-IV(B)
as applicable for respective voltage levels. This Hon’ble Commission vide Retail Supply Tariff
Order dated 24.03.2024 approved the proposal of Telangana Discoms and modified the
applicability of LT-VI(B) category and HT-IV(B) category to include Mission Bhagiratha scheme

(a scheme intended for public safety), as under: -
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Existing ‘Applicability’ clause before
inclusion of Mission Bhagirathi Schemes

Approved ‘Applicability’ clause including
Mission Bhagirathi Schemes under LT-VI
Street Lighting and PWS Schemes category
as per Retail Supply Tariff Order dated
24.03.2024

9.7. LT-VI: STREET LIGHTING
AND PWS SCHEMES

Applicability

9.7.1. Applicable for supply of energy for
lighting on  public roads, streets.
thoroughfares including Parks, Markets,
Cart-stands, Taxi stands, Bridges and also
for PWS schemes in the Local Bodies viz.,
Panchayats/ Municipalities/ Municipal
Corporations. Metering is compulsory
irrespective of tariff structure.

9.7. LT-VI: STREET LIGHTING AND
PWS SCHEMES

Applicability

9.7.1. Applicable for supply of energy for
lighting on public roads, streets, thoroughfares
including Parks, Markets, Cart-stands, Taxi
stands, Bridges and also for PWS schemes and
Mission Bhagiratha schemes in the Local
Bodies viz., Panchayats / Municipalities /
Municipal Corporations. Metering is compulsory
irrespective of tarifl structure.

[..] [cd

It is submitted that same relief of inclusion of National Highways under “LT-VI (A) Street Light’
category, may be granted by this Hon’ble Commission while determining the Tariff and ARR in
0.P Nos. 21 and 22 of 2025 for Telangana Discoms.

Financial Loss

It is submitted that if street lighting on National Highways continues to be categorized under the
LT-11 (B) Commercial category, it will result in significant financial hardship for the NHAI. The
tariff differential between the LT-IT (B) (with Rs. 11/- unit for above 500 units) and LT-VI (A) (with
Rs. 7.10/ -unit) categories is substantial, with a difference of approximately Rs. 3-4 per unit
(approx. 35%-36%). This tariff differential will impose a heavy financial burden on NHAI since it
is obliged to meet these increased costs for public safety measures. Accordingly, it is critical that

streetlights on National Highways be categorised under LT-VI (A) Street Light category.

RELIEF

In view of the above submissions, it is humbly prayed that in terms of the mandate under Section
64(3) of the Act, Clause 94.1 of the TSERC MYT Regulations, and the judicial precedents cited
above, this Hon’ble Commission while determining the Tariff and ARR in O.P Nos. 21 and 22 of
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Existing ‘Applicability’ clause for LT-VI
Street Lighting and PWS Schemes
category as per Retail TarifT Order dated
23.10.2024

Proposed *Applicability’ clause for LT-
VI Street Lighting and PWS Schemes
category

9.7.  LT-VI: STREET LIGHTING AND
PWS SCHEMES

Applicability

9.7.1. Applicable for supply of energy for
lighting on public roads, streets, thoroughfares
including Parks, Markets, Cart-stands, Taxi
stands, Bridges and also for PWS schemes and
Mission Bhagiratha schemes in the Local
Bodies viz., Panchayats / Municipalities /
Municipal  Corporations.  Metering s
compulsory irrespective of tarifl structure.

[...]

9.7. LT-VI: STREET LIGHTING
AND PWS SCHEMES

Applicability

9.7.1. Applicable for supply of energy for
lighting on public roads, streets, National
Highways, thoroughfares including Parks,
Markets, Cart-stands, Taxi stands, Bridges
and also for PWS schemes and Mission
Bhagiratha schemes in the Local Bodies
viz., Panchayats / Municipalities /
Municipal Corporations. Metering s
compulsory irrespective of tariff structure.

G
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We submit the above for your kind consideration and request the Hon’ble Commission to pass such

orders as the Hon’ble Commission may deem fit and proper in the facts and circumstances mentioned

above.

e T T
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Your Gervipe consection bearng No. 0754 QLOBS, Camgory LT VI(A)-Strest  Lighting-Huniclpaliies
HUNIPALLY Village/ Section was ingpectad on 13-Jun-22 at 12045 2t Bours Dy SrLAMOHAN with cesignation AAE

i

« Ingrntrating Points Obserwagd:

At the time of Inspettion & 18 pheanved that ripaly is being utiliziag for Natansl Highway lighting projeit purpess but
the service Is n LT CAT-VIA, As par the Brilf order it should bein Cat -1,
lience bock Ellling s propesed in LT o[ from LT Cac-VIA,

.
3. Nalure of dafect reporied

The sbove chsnrvatlons dealy establish thal Ihe sarvice connaction [s being run In wreng Catégery/Réading. Hense
Back billing was dane for your service owlng to Wrang Catogary/M. F./Readings,

4.Vehe of asstssed reveple koss:

in vl of the sbove, the energy consumption during the peried of wrong Catesery/wrong M.F, and the dotalls of the
assessment are indicsted belaw,

Assessment Pefod: From 30-Oct-17 To [3-Jun-22
Conneded Load: 31220 watt

Contracted Load: 38000 watc

Units Azsecsed: 510604

Units Recorded: 510604

Unlts Back Billad:  S10804

Wakue of Demand Back bifed: 31720 walt

The Revenue koss 1o (he company has b‘aan aspesyed ot ks LEQLTMS.0, for the Farod from 30-0ot-17 t6 13-Jin-22.
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Sub:Assessment Motics of 5C Ho. 0719 01031 Calegory LT VI(h)-Street Ughting-Municlpalities of NANDLCANDI(DEL)
for BACK BILLING

1, inspection vndertaken:

Youp service conneclion  Gearng  fo, 0F09 1031, Cetegory LT VI{ANStreat  Uohsing-Hundpalies
SADASIVPET Village/ Section wos Inspdeted on 13-Jure27 at 13510at  hours by SALAMOHAN with designaticn AAE

2. Inciminating Folnts Cleserved:

At the lime of inspection It 15 obsarved that supply 18 B2ing Uiiizing for Nabional Highwey lighting preject purpose but
the service b5 i LT CAT-VIA. As per thes tanifl order it should ba in Cat -8,
Hence Back bllling 1s propesed In LT mt-11 from LT Cat-via,

3, Nalure of defect reported

The abovu obsarvations ciehrly establich Uhst the service connecon b being run In weong Cotegory/Resding, Hence
Fack bifling was dane for your service owlng ta Wiieg Categery/ M. F./Readings.

4. ulue of assessed revenue boss:
0
1 view of the avove, the energy consumption during the pariad of wrong Category/wrang M.F. and the detalis of the
Jssessment are |isated balow.

Assessment Prrind: From 23-Oec- 17 To 13-Jun-22
Connected Load: G200 wat

Contracted Loaclt 10000 watt

Units Asgessed: 120340

Unlts Recorded: 120340

Unlts Back Oiffed: 120340

Value of Demand Back hifled: 6200 watt

Tne Revenue loss bo the company has been pdsessed ot Rs 401528.0, for ihe Perkod from 23-Dec-17 to 13-Jun-22.
S, Payment of back billed amount:
61 Hmmmﬁmmumamﬂml mwmuwmmmﬁwrm diila o
pricky Mok llandh

sarvice of this cnler, Fudthier to omaunit witl hmmnwwmdnw
tawartds payment-6f the mrsrssed smotnt of fts 4016460 in full, to AAQ/ERD SADASTVPET |
aifflens for paymiant of asseassd llmml. In addition ko thi Superdsien chafges Including GST of Re 11RO,

iy to thie & Representation o
52 Wyol Jnutm mmmmrw ﬁur mhhdanfmmmnm
Uyls notice who will dlsposs olf your f Al efter glving opportwily wmmlmtﬁlmdﬁmm
And ! Aour :

5.3 In case thers b no repecsentadion from you within 15 days frem the date of servica of this notie, the filsic .
charges payable by you skall be Inciuded as arrears in yaur subsegoent CC bl

ARLJOR/SSPET-T
ABOFERCSSPET i
ACKNOWLEDGEMENT SLIP
I . . with Sc.Mo, 0719 01031 and Caselo:

DPE/SGRD/SD02/3781/22 fids recelved the above P.AOD notice Lr.Ma,
ADE/OP/SSPET/F.NO./D.NO.807 /22 DL:20/3un/ 2022,

| Relation with .
Name it 2 Mabiie Na Slgnature with Date
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Ausessment far EACE BILLING

CresMNO 1 O REREEEOL R I

Frapi

Bacslant Dhiikns Fyginner Tn

Oparstisn-SALAS VIET MUl AL BROJECY BISECTORDenetisiuryi]]
TeEpOCL VMO 58, HADDIKUNTA, BlRAL

L0, A TR ST N2 [ER T

Sub:Assessment Notioe ef SC No. :m:t i858 Category LT VI{A)-Sireat Lighting-Municipalities of HADDIKUNTA{Di=L)
far BACK BILLIRG

1, Tospection endorldken:

Your service donnectitn bedng Ho. D717 01066, Category LT VILA)-Street Lighting-Municipalitics , SADASIVPET
RURAL Village/ Sectipn was imspected on 13-Jun-22 at 12:10 81 hours by Sri A GHANESH with designation AF .

2. Incriminating Points Observad:

AF Ih fime of inspocttan it Is obsorved that supoly is being utkizing for Nationa! Highway lighting projéct purpase bet
e servica 13 in LT CAT-VIA. As per the Larllf order it should be in Cat =1L,
Heice back billing 15 propesed In LT cat-11 from LT Cat-VIA, .

3. Hature of defect reported .

Tha above chservations clearly estabiish that the senvice connection is Being rin in wrong Category/Reading. Hence
Buck biling was dont Far your service awing tn Wrong Category/M.F. JReadings.

4 Walye of essessed revienue foss:

i -
[ wiew oF the above, the energy consumption during the pericd of wrong Category/wrong M.F. 2 the detalis of the
asneswnent ars indicated befow,

Assessment Poriod: From 25-Hov-17 To 13-1un-22
Connected Load: 4060 welt

Coptracted Load: - 6000 walk

Units Assessed: 77652

Units Recorded: 77632

Units Buck Billed: 77652

Walue of Demend Dack billed: 4060 watt

The Revanue Ings tn tha company has been assessed at RS 94E531.0, [or the Period from 25-Nov-17 to 13-Jun-32.

5. Payment of back billed smount:

51 zrmmmmmunmmnmmwwﬂa@mumﬁ :
service of thiserder, Further m.qmw

towards payient.of Aha provisiondly ampunt of RS i full, fo AAGJE
mmrmmﬂamamt}.hﬂmmwmm wmmm«mmﬂ.

hndnudknm

5.3 In st there is no represeatation fram you within L5 days fram the date of sarvice of this
charges payalble by you shall be included as armesrs in your subsequent CC bili.

FHAM ”
:#DENFESFET
DEE/OR/S oY
DEE/DPE/SANGAREEDY
AEFOP, ET-R
RAD/ERQ/SSPET |
ACKNOWLEDGEMENT SLIP
I - e with Sc.ivo. 0717 01066 and CaseMo:

DPE/SGRD/SDO01/3232/22 has recaived tha above P.AO notlce Lr.iNa:
ADE/OP/SSPET/F.NO./D.NO.810/22 D1:20/3un/2022.

N . Relation with
' Name phasonzals vobile No Signature with Date
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fistassment for BACK BILLING
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Axsifait iewan®! Enginddr
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™
H 5N H A 3temllelaryl )]
Z¥, WO 871, HUGEFLULEL TaHRFEARAD,

Lotte AREAORII O R0 AN SIO00T X8 v lin s

Subfassessment Nodoe of SC No. CUSE 01420 Cetegory LT WI(A]-Street Ughting-Municioatites of
HUGGELLI(DIst) for $ACK BILLING

1. Inspéction undertaken:

Wolr swvear conpedllon Dearing Noo D098 DL, Cobegury LT VI(A)-Slreel bighthig-Monicpeileg |
ZAHEERABALD RUMAL Village/ Section was Inspocted on 17-Jun-22 st 10:50°at  naurs by SriK NAGARAIL
wish desigrition AAE |

2, Intriminating Foints Obssrved:

A tha tms of Inspection L s observed that the supply i belog utliizlng for Natlonal Highway bghtlag
profect purpose but the sorvice 15 10 LT CAT-VIA Ax per the Ladif order It should be In Cat -T1
Hance badk billing 5 proposed In LT cal -I0freen LT Caz-VIA,

3. Weture of ditect reported

The abowe observations cleary cseblish thot the service nnection is being rum In
Calegory/Reading, Hanoe Back bitling was done for your service owing to Wrong CategoryM,F./Resdings.

4. Malue of assessed revenve [oss:

In view of the obowve, the enengy consumetion durdng e perod of wrong Categoryiwrong M, and the
details of the assessment are indizatod belaw,

Assessment Pédud: From 11-Jan-18 Te 17-Jun-22
Connected Loaet: 3800 wall

Contracted Load: 5000 watt

Unibs Ansessed: G250

Units Recorded: 62250

Units Back Billed: 62250
Vadise of Uamand Dack bided: 3600 woly

The Revenus loss to the compeny has bean assessed ab Rs 1921650, for the ferod from 11-Jan-18 ta 47-
Jun-232.

5. Fayment nl'hlnckuﬂ-udmw::

5.1 1t you re agrésstic t the Sssessid Amount, you may pay the smount iy full within 15 days fram e
cate of service of this ordor. Furthe! procesdings to recover the assessed anount wil be tosed after
rreduction af & reczipt towards payment of the provislenally assessed amount of B3 192260.0 In full, to
AADIERD ZAHECRABAD (desighnted ofloor for payment of sssesged smownt], in addition to the Supcrviskn
charges induding G5T of Rs. 116.0.

3.2 IF you arc not agreconie to the above assessment, you' may make a sppropriate Representation to
SEOperation JAHZERABAD [ SE/Opmation SANGAREDDY{Desighoted Officer fur Bppealiwithin 15 days
from the date of service of this nobice,~ho will dispese off your Representation ater giving cppartunity to
o for being heard If you desire s0. And mention the sams Iy your representation,

5.3 In case there Is no repressatation from you wilthin 15 days from the date of sorvioe of this notie, the
Eiectritity charges payabie oy you shal be inchistd 8s ameses In your subsequent CC bal
e

Desgination : ADCIOP/ZHE T

AACYERDY T ohrerabad
AEMPITaheghes B

Pape 1ol ]
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T u,
veimendent Engineer,

TEEPDOL Diviston,
Sanpareddy Circle
Subs  Four laning of Maharashtra/Karmataka Border to Sangareddy section of NH-65 from km. 348+ 800
o Km. 433+000 in the States af Karnaraka and Telangana under WHDP Phase-1il on DEFOT/BOT
basls - Electricity Tarifl category as per the NHAT Circular - Reg,

Raf: 1) NHA! Cireaiar No. NHAI/CMD/COMP.No 42676 dated 17.11.2020
2) TSSPDCL Lr. Mo. SEfop/srd /SOPfAO{Rev-CRS/D.NQ. 9/22, Date: 22.04.2022
3} Concessionaire letter ne, LET DTL/NHA!-PD/20742-23/457,/2182 dated 02.06.22

Dear Sir,

Four laning of the MH-KN Border to Sangareddy section of NH-65 work |s awarded to M/s, LAT
Deccan Tollways Lid and Concesslonalre has completed the work as per the scope of Concession
Agreement As per the scope of work, Street Lights have beeti ingtailed on Project Highway for the use of
Public/Road users falling under belaw Electrical department divisions. Applicable Tarifl categary
farEleciricity connection of street lightingisLT-VI{A) Street Lighting"with taiiff equivalent for the Local
Municipal hodies, Gram Panchayat ete. are applicable as streethights are discharging nothing but a
municipal fuiiction enly The prevailing tarill 1=tes for electricity supply is a5 per the NHAI Circular cited
above under raference number 1.

::1 Division Sub Division Section No. of Services
1 Sangareddy Sangareddy Sangareddy Town-2 1
2 Sangareddy | Sangareddy ' Sangareddy Rural i
3 _Sangareddy Sadasivapet Sadasivapet 6
i 4. Sangareddy” | Sadasivapel Munipally e
5 Sangareddy Sadasivapot Sadasivapet Rural BRI S
5 Zaheeyabad | Zaheerabad-Town |  Zaheerabad-Town 3
7 Zaheerabad /|  Zaheerabad-Town Zaheerabad-Rural 2
g Zaheerabad | Zaheerabad-Town Kehir 3
9 I Zaheerabad Zzheerabad-Town Mannapur | 4

Vide reference (3), Covizesslonalre has given representation to this office about the directions
recaived through TSSPEDCL letter cited above under reference number 2 inkimating Tarilf change from
prevalling eategory of "LT-VI[A) Street lighting” to “LT-1I{B) Cammercial”. In this context this 15 to be
noted that Tariff category for the sbove mentioned service connections needs to be malntsined under the
Electricity Tarif7 category of "LT-VI(A) Street Liphting”, Le. tarlff equivelent for the Local Municipal
badirs, Gram Panchayar etcas per the NHAL direular cited ahove under reference number 1,

I view of the NHAI circular, vou are hereby requested to provide the necessary divection to the
concern di‘-’idun of Electricity Depnrnnent for maintaining the taciff category as per the MHAI circular for

ayagmentioned above.

GM [T) &J”rojuﬂ. I}irm:l or
PIU - Gulbarga

Enel: As aboye, & 5 -y
Gopy to Mfs L & T e mwﬁn
appreach the concerned TSSPOGL afficials,

Capy to MJs MSV Intérnational e i assoclation with M/s Sl Infotech, Sangaveddy for information,

' ., Sangareddy for information and with a direction to
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Mo MHALPIU-GLE/NIL G5, 2022-33/309
I'n,

The Superintendent Engincer,

Operation Sangareddy,

TESPDCL Division,

Sanpareddy Cirele,

Telangona

Sub:  Four laning of MH-KNYT Buriler - Sangareddy o Km 348,800 to Knm.493.000 in the States
of Karnataka and Andhra Pradesh of NH-9 under NHDI-I1] ou DEFOT Dasis in BOT (Toll)
Mudel ~Assessment Nutice for BACK RILLINGS - Rep.

Ref: 1. NHAI Circular No, NHAL/CMOCOMEND.AZETS dated 17.11.2020
* TSSPDELleurrNurSEfupﬁﬁﬁfSODfﬂGﬂlewCRﬁﬁlNﬂ.49{22dnmd:22m¢2022

Coneessianaire lutcor No, L&T DT, /NHAT-PD/2022-23/457/2182 dated: 02,06 2022
This office Letter Ng, NHM_.’I"IU'-GLH;!'NH—D‘.J,:'ZB’.&E-RSH 97 dated: 03.06.2022
TSSPILCL lettor Nn. AFJE,J'O;:,‘_'SHDKF.Nn:L'I','[!.Hn.#EO;’EZ dated: 16.06.2022
TSSPDCL letter No. ADE/Op/SSPET/E Na,/D.Na.808/22 dated: 20.06.2027
TSSPDCL lotter No. ADE/Op/SSPET/F.No./D.No.801/22 dated: 20.06.2022
TSSPDCL letter No. ADE/Op/SSPET/F.No./D.Nc.802/22 dated: 20.06. 2022
TSEPDCL letter Nu.ADEfOp,”SSPETIFN[}.ID.NU.H{B_}ZZ dated: 20.06.2072
10 YSSPOCL letter No, ADE/Op/SSPRT/F.No./D No.B04 /22 dated: 20,06 2022
11. TSSPDCL letter No, ADE/Op/SSPET/F.Nu./0,No.BOS /22 dated: 20.06.2022
12, TESPDLL letter Na, ADH{O]:;’SSPI’.T;'F.ND.!D.NB.ROI‘:,IZE dated; 20.06.2022
13. TSEPDCL lstter No, AI’JH}DpiSSPET,FF.ND.,’D.Nn,ﬂi!?fﬂ dated: 20.06.2022
14. TSSPDCL letter Ma. MJE,-'Clp,‘SSPE'[',’F.Nn._fIJ,No.BE?HJZZ daked: 20.06,2022
15, TSSPDCL letter No, ADE/Op/SSPET/F.No./D.No.B0Y/22 dated: 20.06.202%
10. TSSPDCL letter No. ADE/Qp/SSPET/F.Na./D.No.810/22 dated: 20.06.2022
1%, TSSPDCL fetter No. MJE;'[JJJ;‘ZHE-'F,:‘i".NQ.,"?.?;‘D.NO.S:i4,‘2032—23 dated: 21.06.2022
18. TS5PDCL letter No. P.DE,‘O[J/ZHE’-T,’F.Nn.,’23fﬂ.Nu.53 5/2022-23 dated: 21 66,2022
19. TSSEDCL Jelter No, ADE;‘Op,"&HB—T{F.N{:.{Z3[0.?‘1053”!2032-33 dated: 21.06,2022

e N N

This hag a reference to e Nalices cited st SLNos (3) tn (19) on the subject matter, In this
conkext this is to be noted that Four laning of the MH-KNT Border wo Sangareddy section of MH-65
work was awarded (o M/s, LET Deccan Tollways Lid [*Convessicnaire”] and the Concessionaire has
completed the worltas per the seopa of Concession Agreementineuding the Street Lights for the use
of Public/Hoad users.

Vide reference (4), this office has ruguested for malnlaibing the tadlf tatepory for Electrical
Connection of Street Liphting is LT-VI[A) Strect Lighting” with tariff adgitvalent for tn Leeal
Municipal bodlies, Gram Panchayat for the service connections for Street Lights as NH-65 Strogp Lighits:
are discharging nothing by 4 mnicipal furetion onky, 1 is alea tn state thal the Service connections
of Street Lighting fur above mentioned Project Highway are in the name of Natisnal Highways
Autherity of Indla (NHAD uader the Tapiff catepory of "LT-VI[A) Street Lighting" with Lariff’

Ml I elbeal Munieipal bodies, Gram Fanchayat ale, which is in line with the above.
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‘ :‘:1 Pivisinn Kb iwisien SEnlinmn Koo ul Saryices |
i i Sangersddy Sanparnddy Sanparcddy Tow 2 i
| 2 | CSangaréddy sangardidy | Sangareddy Rurad 1
[ 3 Sangareddy Sudasivapet Saduslvapel ",
L Sanypredidy adasivapel : _qu!p_g_i_:? 3
5 | Sunganddy | Sadwsivapet | Sedssivepetfeeal | 2
G _| Zaheerabad |  Zohecrabad Tows | Zahesvabad-Town g
2 Lahearabad ! Laheerabad-Town Zoleerabad-Rural — o il
B Eaheerabad “Zaheerabud-Town “Kelhur 3
| 5 | ahwerabad | Zaheorabadown | _ Meswpur | 4

Even pust our request Assessment Notices are issued from the Office of the Assistant
Divisionat Enginger [ADE), Sadashivpat for the proposed back billing for above mentioned service
connections in Tariff category of “LT-1{B) Commercial® from tariff category of “LT-VI{A] Street
Lighting® for the perlod from 27.12.2017 o 13.06,2022.

Therefore, this alfice once again brings this issue ta your kind notice that the proposed
change is not acceptable 1o us since it [5 nat in the ing with the abave NHAI HQs Cireular, Hence, we
hereby represent and request your kind intervention {or contiauing with tarifl calegory of "LT-VI(A)
Street Lighting” and to issUe necessary instructions to the concerned for withdrawal of ali such
notices lssued so far.

Thanking you,
Sl V)
AN .“.‘ thiteihilg
GM (T) B Project Director,
Pill-Gulbarga.
Encl; As above.

Copy to the Divisional Engineer, Operations Sangareddy, TSSPDCL Division, Sangareddy Circle,
Telangana for your infarmation.

Copy to Shri JV. Subbs ReddyTeam Leader,M/s MSV International int In association with Sri
Infotech, Pothireddipalle, Sangareddy.

Copy to Shri. Rajesh Vichare, Project Head, M/s. L&T Deccan Tollways Limited, Hamkole,
Sangareddy,
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National Highways Authority of India
(Ministry of Road Transport & Highways)
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&
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Sir,

d s : s ® Office : 08472 - 253756 BHAR.&TMALA
Project Implementation Unit Web Site : www.nhai.org ROAD TO PROSPERITY
Plot No. 65, Kothari Layout, Venkatesh Nagar, E-mail @ piugulbarga@nhai.org

_ GULBARGA - 585 102 (Karnataka State) E-mail  : nhalpiugulbarga@gmail.com
No. NHAI/PIU/GLBINH-9/Elect.i2024-25/ qg 6* Date 5" November, 2024

To,
The Superintendent Engmeer,
Operation Sangareddy,
TSSPDCL Division,
Sangareddy Circle,
Telangana.

Sub.:- NHAI-PIU-GLB- Four laning of MH-KNT Border -Sangareddy from Km.348.800 to
Km.493,000 in the States of Karmataka and Andhra Pradesh of NH-9 under NHDP-/|
on DBFOT Basis in BOT (Toll) Model - Restoration of Electricity Connection
under tariff category “LT-VI{A) Street Lighting” - Reg.

o]
3

el BBl o Ll L it T

MHAI Circular No. NHAI/CMDICOMP.No.42676; dated 17.11.2020

TSSPDCL letter No. SE/op/srd/SOP/AQ (Rev-CRS/D.NO. 49/22); dated: 22.04.2022
Concessionaire letter No. L&T DTIUNHAI-PD/2022-23/452/2182; dated: 02.06.2022
NHAI letter No. NHAI/PIU-GLB/MNH-08/2022-23/197; dated: 03.06.2022 '
TSSPDCL letter No. ADE/Op/SRDIF.No:LT/D.No.480/22; dated; 16.06.2022
TSSPDCL letter No. ADE/Op/SSPET/F.No./D.No.800/22; dated: 20.06.2022
TSSPDCL letter No. ADE/Op/SSPET/F .No./D.No.801/22; dated: 20.06.2022
TSSPDCL letter No. ADE/Op/SSPET/F.No./D.No.802/22; dated: 20.06.2022
TSSPDCL letter No. ADE/Op/SSPET/F.No./D.No.803/22; dated: 20.06.2022

10 TSSFDCL letter No. ADE/Op/SSPET/F.No./D.No.804/22; dated: 20.06.2022

11. TSSPDCL letter No. ADE/Op/SSPET/F.No./D.No.805/22; dated: 20.06.2022

12. TSSPDCL letter No. ADE/Op/SSPET/F.No./D.No.806/22; dated: 20.06.2022

13. TSSPDCL letter No. ADE/Op/SSPET/F.No./D.No.807/22; dated: 20.06.2022

14, TSSPDCL letter No. ADE/Op/SSPET/F.No./D.No.808/22; dated: 20.06.2022

15. TSSPDCL letter No. ADE/Op/SSPET/F.No./D.No.809/22; dated: 20.06.2022

16. TSSPDCL letter No. ADE/Op/SSPET/F.No./D.No.810/22; dated: 20.06.2022

17. TSSPDCL letter No. ADE/OPfZHB-T/F.No./23/0.Na.534/2022-23; dated: 21.06.2022
18. TSSPDCL letter No. ADE/Op/ZHE-T/F.No./23/D.No.535/2022-23; dated: 21.06.2022
19. TSSPDCL letter No. ADE/Op/ZHB-T/F.No./23/D.No.530/2022-23; dated: 21.06.2022
20. NHAI letter No. NHAI/PIU-GLB/NH-65/2022-23/309; dated: 27.06.2022

21. Concessionaire letter No, DTL/INHAI-PD/2024-25/172/3473; dated: 23.10.2024.

(1)  Four laning of the Maharashira-Karnataka Border to Sangareddy section of NH-85 (Old
NH-9) work was awarded to M/s. Deccan Tollways Ltd. (formerly known as L&T Deccan
Tollways Ltd., the "Concessionaire”) and the Concessionaire has completed the work
as per the scope of the Concession Agreement including the Street Lights for the use of
Public / Road users.

Page 1 of 3



(2)

(3

(4)

{3)

(6)

The Mational Highways Authority of India (NHAI) has obtained power connections
mentioned under Table-1, for providing public lighting facility 1o the Road Users under
the power tariff category “LT-VI(A) Street Lighting” and sireet lighting being primarily
far the benefit of the local users, consumer category should be with tariffs equivalent for
the local Municipal bodies, Gram Panchayats etc. The same is in line with the NHAI
circular cited above under Ref (1} enclosed herewith as Annexure | for the ready
reference.

TSSPDCL issued the natices cited under 8. Nos (5) to (18) & changed the tariff category
from "LT-VI(A) Street Lighting” to "LT-li{B) Commercial” and also directed NHAI to
settle the back billing charges. This act of TSSPDCL was ohjected by NHAI vide its
office |etiers cited above under {4) & (20), wherein NHAI has categorically requested
TSSPDCL for maintaining the tariff category for Street Lighting under "LT-VI(A) Street
Lighting” with tariff applicable to any Local Municipa! bodies or Gram Panchayats for
the service connections for Street Lights, as the Street Lights provided by NHAI on NH-
65 is kin to the same and is only discharging municipal function.

The details of Service Connections taken by NHAI for Street Lights are given below for
ready reference:

Table 1:

i N No. of
_S.No | Division Sub Division Section Services
1 Sangareddy Sangareddy Sangareddy Town-2 1
2 Sangareddy Sangareddy __Sangareddy Rural | = 1
3 | Sangareddy _Sadasivapet Sadasivapet P -
4 Sangareddy Sadasivapet __Munipally a T

5 Sangareddy |  Sadasivapet Sadasivapet Rural 2
6 | Zaheerabad | Zaheerabad-Town | Zaheerabad-Town 3
7 Zaheerabad | Zaheerabad-Town Zaheerabad-Rural 2
8 Zaheerabad | Zaheerabad-Town Kohir 3
: 9 Zaheerabad | Zaheerabad-Town Mannapur 4

Further, TSSPDCL even disconnected the Electricity connection taken at the Fee Plaza
in June 2022 which were already under LT-lI{B) Commercial category, citing “linked
services” so as fo put pressure on NHAI & Concessionaire. Considering the safety of
the Road Users being paramount and to avoid disconnection of power at the Fee Plaza,
amount demanded by TSSPDCL (as per the LT-I{B) Commercial) was paid, as no
cther immediate option was available,

In this regard, we would like to draw your kind attention to the recent Order of Appellate
Tribunal for Electricity (APTEL) dated September 9, 2024 in the case of Dilip Buildcon
Limited (DBL) & NHAI Vs Maharashtra Electricity Regulatory Commission (MERC) and
Maharashtra State Electricity Distribution Company Limited (MSEDCL) in the matter of
Tariff Categorization w.r.t. streetlighting, which is enclosed herewith as Annexure Il
(please see last para in page 52). As per the ruling, the street lighting provided on
National Highways other than those provided in and around the toll collection Plazas
and in places where commercial activities are carried on, are to be treated under
streetlighting category as tariff category LT-V1 and not under the wrongly categorized
tariff category LT-I1.

e
fﬂ Page 2 of 3

o

27



LA B B AR BB E RN NN NEEEEEEEEEEESEEREERESEERERE BB B _

(7) Since the Appellate Tribunal for Electricity is a regulatory body, whose Orders are
binding upon all the State Electricity Regulatory Commissions across India, it is
requested that all the service connections mentioned in Table 1 above are restored to
“LT-VI{A) Street Lighting” category with immediate effect and kindly arrange 1o refund
all the additional differential amounts paid till date.

Submitted for needful action please.

Thanking you.

ithfully,

ey )
(Mahesh B. Patil),
DGM (T) & Project Director,
NHAI, PIU- Gulbarga

Encl: 1. NHAI circular No — NHAI/CMD/COMP.No 42676, Dated 17.11.2020
2. Appellate order - APPEAL NO. 230 OF 2024 & |IA NO. 2314 OF 2023 & |1A NO. 383
OF 2024 of dated 9" September 2024,

Copy to:
1. The Regional Officer, Bangalore-RO, NHAI for kind information please.
2. The District Collector, Sangareddy, Telangana for kind information & requested to

instruct the concern for restoration of Electricity Connection under tariff category
"LT-VI(A) Street Lighting” please.

3. The Team Leader, Independent Engineer, M/s MSV International Inc in association
with Sri Infotech, Tirumala Enclave, Pothireddipally, Sangareddy, Telangana for
information.

4. The Project Head, M/s. DTL, for Info.

_ s ”,&}'
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
NAGPUR BENCH : NAGPUR

WRIT PETITION (WP) NO.7504 OF 2022

1)  Maharashtra State Electricity
Distribution Company Limited
Through its Executive Engineer
(Adm.), O&M. Circle, MSEDCL,

Darva Road, Lohara, Yavatmal.

.... Petitioner(s)
/I VERSUS //
1)  DBL Mahagaon, Kinhi
Cl/o. M/s. DBL Mahagaon Yavatmal
Highways Pvt. Ltd., through its
director, Plot No.05, Inside Govind
Narayan Singh Gate, Kolar Road,
Chunabhatti, Bhopal, 462016;
2) ConsumerGrievanceRedressal Forum; (Deleted as  per
. - w7 Court’s Order dated
zﬂmaaa:: Ea.nef. Amravath—Vidy ik 20.07.2023)
444603
... Respondent(s)
Shri SV. Purohit, Advocate for the Petitioner/s
Shri D.V. Chauhan, Advocate for the Respondent No.l
CORAM : ANIL S. KILOR, J.
DATED : 2310.2023
JUDGMENT :
1, Heard.
i, thamre
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2. Rule. Rule made returnable forthwith. Heard finally by

consent of the parties.

3. The order dated 27.05.2022 passed in Representation
No.16/2022 by the Consumer Grievance Redressal Forum,
Amravati Region, Amravati, allowing the representation and
thereby directing the petitioner/MSEDCL to retain the category of
connection in respect of the respondent to ‘street light' category
and adjust the difference of amount collected from the respondent
on account of reclassification of category in the ensuing bills of the

applicant/respondent, is under challenge in this writ petition.

4.  The brief facts of the present case, are as under:

The respondent is the concessionaire, incorporated solely for
the purpose of executing the concession agreement with NHAI
dated 09.06.2017 and obligations of the works provided therein i.e.

four-laning of Butibori to Tuljapur road on hybrid annuity mode.

5.  The respondent secured electricity connection for installment
of street lights on the said road and it was granted under the tariff

LT-VI(A) category for the purpose of street lights on the national

30
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highway project. The petitioner accordingly, issued bills in the said

category from time to time and they were duly paid.

6. However, the petitioner/ MSEDCL made reclassification from
LT-VI(A) category to LT-II(B) category and thereby made upward

revision of electricity bills.

7.  Feeling aggrieved by such reclassification, the respondent
submitted its grievance before the Internal Grievance Redressal
Cell, Yavarmal on 14.03.2022. However, as no decision was given,
the respondent approached to the Consumer Grievance Redressal
Forum, Amravati Zone, Amravati (in short “the Consumer

Forum”), raising challenge to the reclassification.

8. The said representation came to be allowed directing the
petitioner/MSEDCL to retain the category of connection i.e. ‘street
light' category and adjust the difference of amount collected from
the respondent by the petitioner on account of reclassification, vide
order dated 27.05.2022, the same is the subject matter of challenge

in this writ petition.
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9. Thave heard the learned counsel for the respective parties.

10. The learned counsel for the petitioner submits that the
Consumer Forum committed error in ignoring the fact that the
connection for the street lights on the national highway was
provided to the private agency i.e. the respondent and the use of
these highway lights are not for the people to carry out their daily
works but mainly for vehicles passing through the highway which
are paying the charges at the Toll Plaza. He therefore, submits that
it is a commercial activity and therefore, it cannot be categorized in

LT-VI(A) category i.e. ‘street light’.

11. It is submitted that on spot inspection, the Additional
Executive Engineer, Flying Squad, submitted the report for change
of tariff category from LT-VI streetlight to LT-II commercial. The
report was in accordance with the tariff order dated 03.04.2020. It
is submitted that the activity of the respondent is purely

commercial and therefore, the reclassification was rightly done.

12. On the other hand, the learned counsel for the

respondent/consumer submits that the street lights installed on the

2t Uploaded on - 08/11/2023
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highways are the parts of the project facility as defined in EPC
agreement. The project facility include provision of street light in
clause 2.1 and schedule ‘C’ of the agreement. It is submitted that
NHAI exercises proprietary and controlling right over the project
facility including street lights. As such the respondent is merely a
concessionaire in respect of the project and it’s facilities. It is
submitted that the respondent does not exercise any proprietary,
operational and commercial control over the project facilities. It is
submitted that the respondent, being contractor, has handed over
the project facilities to the NHAI for operation of the Toll Plaza
and is liable only towards maintenance of the project and not for

collection of user fee from the users of the National Highway.

13. It is submitted that the street lights installed by the
respondent render the function of municipal category, as there was
no revenue generated from such usage of street lights, rather the
connection is for services only for the general public use. He
therefore, submits that considering the above referred fact, the

Consumer Forum has rightly allowed the representation.
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14. The learned counsel for the respondent further submits that
the petitioner, without any reasonable cause, has revised the tariff
without affording any opportunity of fair hearing. It is therefore,
submitted that the decision of reclassification is erroneous and it

was accordingly, rightly held by the Consumer Forum.

15. The learned counsel for the respondent has pointed out the
various decision of the Consumer Forum as well as the
Ombudsman, wherein a similar view was taken, as taken in this case
by the Consumer Forum. He therefore, submits that once the
specialized Tribunal has taken certain view, in such matter the
Courts have to tread with extreme care and caution. It is submitted
that a body that deals with a particular type of matters on an
everyday basis would be expected to have greater command over
the law applicable in the field and a Constitutional Court would not
interfere with a view expressed on interpretation unless it appears to
be grossly inappropriate and almost outlandish. In support of his

submission, he has placed reliance on the judgment of Ri Kynjai

34

:: Uploaded on - 08/11/2023 :: Downloaded on - 27/02/2025 11:43:27 :::




7/11 127wp75804-22(JUD).odt

Serenity by the Lake and Others Vs. Principal Commissioner of

Income Tax and Another'.

16. In light of the rival submissions of the parties, I have perused

the record and the impugned order.

17. After going through the impugned order, it is evident that the
Chairman of the Consumer Forum has held in favour of the
respondent and retained the category of connection as ‘street light'.
Whereas, the Member Secretary has recorded contrary view and
held that the petitioner has rightly applied the commercial tariff to

the respondent.

18. According to the Chairman of the Consumer Forum, the
respondent has not provided street lights on entire stretch of the
highway but certain specific places like service roads, intersection of
villages & towns etc. which are for use of local residents free of
charge. It is further observed that, the street lights provided on the
high way passing through the villages/towns are for ease of local

residents to carry out their day to day activities and to avoid

1 2023 5CC OnLine Megh 342
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accidents and mis-happening and nothing to do with the collection
of toll. It is also observed that the respondent is not entitled to
collect the toll from the vehicles and the petitioner has given
connection for street lights only and not for Toll Plaza and other

amenities.

19. Thus, considering the actual usage and not considering the
nature of activities, the Chairman of the Consumer Forum, arrived
at a conclusion that since it is for the public benefits, tariff should

be street light’ tariff category.

20. Contrary to the same, the Member Secretary has observed
that these highway lights are not for the people to carry out their
daily works but mainly for the vehicles passing through the
highway, as these vehicles are paying the charges at the Toll Plaza
and since it is commercial activity, the tariff should be of

commercial tariff category.

21. It is pertinent to note that, the street light category tariff i.c.
LI-VI is applicable for the electricity used for lighting of public

streets thorough fares which are open for use by the general public

36
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at Low/Medium Voltage and at High Voltage. Street lights in
residential complexes, commercial complexes, industrial premises

etc. will be billed at the tariff of the respective applicable categories.

22. Whereas, LT-II ie. the non-residential/commercial tariff
category is applicable for electricity used at Low/Medium voltage in
non-residential, non-industrial and or commercial premises for
commercial consumption meant for operating various appliances
used for purposes such as lighting, heating cooling, cooking,
washing/cleaning, entertainment/leisure and water pumping in, but

not limited to, the premises enumerated under the said category.

23. Thus, it is apparent that the usage of electricity is relevant in
the matter at the hand. It is not the case of the petitioner that the
street lights are provided for the entire stretch of the highway.
From the record, it can be seen that the street lights are provided at
certain specific places like service roads, intersection of villages and
towns. The photographs filed by the respondents along with the
reply support the case of the respondent that the street lights are

installed for use of local residents free of charge.
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24. The petitioner has not pointed out anything to show that the
usage is commercial which is meant for operating various
appliances used for purposes of specified in LT-II, which is the pre-

requisite to apply LT-II category i.e. the commercial category tariff.

25. The mere fact that street lights are installed on over bridges
and under bridges or at bus bay and bus shelter locations, build up
sections on the project highways, is not sufficient to arrive at a
conclusion that the use of electricity is for commercial
consumption. Similarly, the fact that the street lights are installed
on certain highways is not sufficient to hold that it is for

commercial consumption and not for the use of general public.

26. Moreover, the NHAI comes under the Ministry of Roadways
under the Government of India. The highway is for the purpose of
benefiting the general public at large and the purpose of streets is
not to earn the profit but to provide connectivity and facilities to
the citizens of India. A huge investment required for such
construction of highways and therefore, the toll is being collected.

However, it will not make the activity as commercial one.
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27. Thus, I find substance in the submission of the learned
counsel for the respondent that the respondent is merely a
concessionaire in respect of the project and its facilities and do not
exercise any proprietary, operational and commercial control over
the project facilities.

28. It is also evident that the respondent, as a contractor, has
handed over the project facilities to NHAI for operation of Toll
Plaza and the respondent is liable only towards maintenance of the
project and not for collection of user fee from the users of the
national highways. Thus, in the peculiar facts and circumstances of
this case, it is difficult to accept that it is the commercial activity to

which the LTI tariff will apply.

29. In the circumstances, I do not find any merits in the present

matter, accordingly, the writ petition is dismissed.

Rule is discharged. No order as to costs.

[ANIL S. KILOR, ].]
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SUPPLEMENTARY ORDER

67. We have delivered today the judgment in these cases (supra
paras 1-66) and while answering the last substantial question of law, we have
held that when a particular demand is raised on a licensee. the licensee can
challenge the demand before the Tribunal and the Tribunal will have to go
into the facts and materials on the basis of which the demand is raised and
decide whether the demand is in accordance with the licence agreement and
in particular the definition of adjusted gross revenue in the licence agreement
and can also interpret the terms and conditions of the licence agreement.

68. It is stated by Mr C.S. Vaidyanathan, learned Senior Counsel for
some of the licensees that demands have already been raised on them. He
submitted that two months® time be granted to the licensees to raise their
disputes before the Tribunal and in the meanwhile the demands should not be
enforced.

69. If the demands have been raised, we grant two months’ time to the
licensees to raise the dispute before the Tribunal against the demands and
during this period of two months, the demands will not be enforced.

(2011) 10 Supreme Court Cases 573
(BEFORE P. SATHASIVAM AND DE. B.S. CHAUHAN, JJ.)

MSK PROJECTS INDIA (JV) LIMITED e Appellant;
Versus
STATE OF RAJASTHAN AND ANOTHER .. Respondents.

Civil Appeals No. 5416 of 20117 with No. 5417 of 2011,
decided on July 21. 2011

A. Contract and Specific Relief — Remedies for Breach of Contract —
Damages — Measure/Quantification of damages — Measure of contractual
damages — Expectation interest — Loss of expected profit, attributable to
breach(es) of contract by the other party, reiterated, is recoverable —
Contractual measure of damages distinguished from *“reimbursement” or
“compensation™ — Contract Act, 1872, 8s. 73 and 74
Held

In common parlance, “reimbursement” means and implies restoration of an
equivalent for something paid or expended. Similarly, “compensation™ means
anything given to make the equivalent. However, a claim by a contractor for
recovery of amount as damages as expected profit out of contract cannot be
disallowed on ground that there was no proof that he suffered actual loss to the
extent of amount claimed on account of breach of contract. {Para 38)

Damages can be claimed by a contractor where the Government is proved ro
have committed breach by improperly rescinding the conrract and for estimating

T From the Judgnient and Order dated 24-4-2007 of the High Court of Judicature of Rajasthan at
Jaipur in Civil Misc. Appeal No. 1581 of 2006
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the amount of damages, the court should make a broad evaluation insicad of
going into minute details. Where in the works contract, the party entrusting the
work committed breach of contract. the contractor is entitled 1o claim the
damages for loss of profit which he expected ra earn by undertaking the works
contract. Claim of expected profits is legally admissible on proof of the breach of
contract by the erring party. What would be the measure of profit would depend
upon the facts and circumstances of cach case. But that there shall be a
reasonable expectation of profit is implicit in a works contract and its loss has to
be compensated by way of damages if the other party to the contract is guilry of
breach of contract cannot be gainsaid. (Para 39)

Dwaraka Das v. State of M.B. (1999) 3 SCC 500: A. T, Brij Paul Singh v. State of Gujarat,
(1984) 4 SCC 59, followed

BSNL v. Reliance Conmmnication Ld, (2011) 1 SCC 394 : (2011} 1 SCC (Civ} 192; ONGC
Lid. v. Suw Pipes Lt (2003) 5 SCC 705, refied on

State of Gujarat v. Shantilal Mangaidas, (1969) 1 SCC 509: Tisco Lid. v. Union of India,
(2001) 2 SCC 41: GDA v. Balbir Singh. (2004) 5 SCC 65: HUDA v. Raj Singh Rana,
(2008) 17 SCC 199 : (2011) 2 8CC (Civ) 136, referred 1o

[Ed.: This aspect of the recoverability expected profits is considered the standard measure
of contractual damages and has been called the “expectation interest” in the classic article
“The Reliance Interest in Contract Damages” by Lon L. Fuller and W.R. Perdue, 46 Yale
Law Journal (1936) 52-92.

Available free al hiip:cisg.law.pace.edu/cisg/biblioffullerhtml#iv last accessed on 19-11-
2011)

It is valuable to consider Fuller and Perdue’s definitions of the three kinds ol interest to be
protected by damages in the contraciual context:

“It is convenient to distinguish three principal purposes which may be pursued in
awarding coniract damages. These purposes, and the situations in which they become
appropriate. may be stated briefly as follows:

First, the plaintifl has in reliance on the promise of the defendant conferred some
value on the defendant. The defendant fails to perform his promise. The court may force
the defendant to disgorge the value he received from the plaintiff. The object here may be
termed the prevention of gain by the defaulting promisor at the expense of the promisee;
more briefly, the prevention of unjust enrichment. The interest protected may be called
the restitution interest. For our present purposes il is quite immaterial how the suil in
such a case be classified, whether as contractual or guasi-contractual, whether as a suit to
enforce the contract or as a suit based upon a rescission of the contract. These questions
relate o the superstructure of the law, not lo the basic policies with which we are
concerned.”

The Law of Restitution has since gained explicit recognition in Common Law Jurisdictions
2s an independent cause of action, and these are very clearly purely restitutionary claims,
and the fiction of “guasi-contract” is no longer necessary to sustain such claims. For
further case law see Contract and Specific Relief, *12(n) Remedies/Relief
Restitutionary Remedies”, pp. 363 el seq. in Vol. 13, Complete Digest of Supreme Court
Cases, Znd Edn.

Fuller and Perdue continue:

“Secondly, the plaintiff has in reliance on the promise of the defendant changed his
position. For example, the buyer under a contract for the sale of land has incurred
expense in the investigation of the seller's title. or has neglected the opportunity Lo enter
other contracts. We may award damages to the plaintiff for the purpose of undeing the
harm which his relinnce on the defendant's promise has caused him. Our object is o put
him in as good a position us he was in belore the promise was made. The inlerest
protecied in this case may be called the reliance interest.
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Thirdly, without insisting on reliance by the promisee or enrichment of the promisor,
we may Seek to give the promisee the value of the expectancy which the promise created.

We may in a suit for specific performance actually compel the defendant to render the

promised performance to the plaintiff, or, in a snit for damages, we may make the

defendant pay the money value of this performance. Here our object is to put the plaintiff
in as good a position as he would have occupied had the defendant performed his
promise. The inlerest protected in this case we may call the expectation interest.”]

B. Contract and Specific Relief — Remedies/Relief — Remedies for
Breach of Contract — Damages — Measure/Quantification of damages —
BOT (build, operate and transfer) contract for construction of bypass road
— Grant of concession to contractor for collection of tolls thereon — Delay
in issuance of netification by State barring use of old route diverting
vehicles to use new route alone — Damages claimed for loss of expected
profit occasioned thereby — Entitlement to

— Held, in pre-bid meetings parties decided compensation would
be worked out on basis of investment made by contractor — As per
Noti. dt. 10-2-1997 toll can only be collecied to recover cost of construction
and maintenance including interest thereon — Toll fee cannot be collected to
recover the amount never spent by the contractor — In first phase,
appellant spent about Rs 10.45 crores and recovered the same with certain
profit but below expected profit — For second phase, amount of Rs3.55
crores has not been spent by appellant

— Appellant was entitled to sum of Rs 26.34 lakhs with 105 interest as
loss of expected profit in first phase, awarded by Arbitral Tribunal, caused
by delay in issuing notification

— Matter remanded to Arbitral Tribunal to determine issues as to
second phase of coniract — Arbitration and Conciliation Act, 1996 —
Ss. 2(1)(a), 7, 34 and 37(1)(a) — Tolls Act, 1851 — Noti. dt. 10-2-1997, CL
IV(ia) — Motor Vehicles — Rajasthan Motor Vehicles Taxation
(Amendment) Act, 1994 (9 of 1995) — Contract Act, 1872, 8. 73

(Paras 43 to 50 and 29 to 32)

C. Cess, Tolls and Miscellaneous Taxes — Toll fee/tax — Toll
concession — Entitlement to recover toll fee — Toll fee cannot be collected
to recover the amount never spent by the contractor — Notification in
question provided that toll can only be collected to recover cost of
construction and maintenance including interest thereon (Paras 43 to 50)

ONGC Ltd. v. Saw Pipes Lid., (2003) 5 SCC 705; HUDA v. Raj Singh Rana. (2009) 17 $CC

199 : (2011} 2 SCC (Civ) 136; GDA v. Balbir Singh., (2004) 5 SCC 65: Stare of Gujarar v.

Shantilal Mangaldas, (1969) 1 SCC 509; Tisco Lid. v. Union of India, (2001) 2 SCC 41;

Dwarako Bas v. State of M.F., (1999) 3 SCC 500; AT Brij Paul Singh v. Staie of

Gujarat, (1984) 4 SCC 59; BSNL v. Reliance Communication Lid., (2011) 1 SCC 394 ;

(2011) 1 8CC (Civ) 192, relied on

D. Arbitration and Conciliation Act, 1996 — Ss. 34 and 16 —
Jurisdiction and power of arbitrator — Scope — Held, it is not permissible
for arbitrator to travel beyond terms of reference — If award goes beyond
reference or there is an error apparent on face of award it would be open to
court to interfere with such award — However, in exceptional circumstances
where a party pleads that demand of another party is beyond terms of
contract and statutory provisions, arbitrator may cxamine terms of contract
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and statutory provisions — In absence of proper pleadings and objections,
such a course may not be permissible — In present case matters which were
bevond reference, and had thus been wrongly entered into, remanded to
Arbitral Tribunal for reconsideration {Paras 15 to 21 and 29 to 32)
Grid Corpn. of Orissa Lid. v. Balasore Technical School, (2000) 9 8CC 552: DDA v, R.S.
Sharma and Co., (2008) 13 SCC 80; Associated Engg. Co. v. Govt, of AP, (1991) 4 8CC
93: Gobardhan Das v, Lachiuni Ram. AIR 1954 §C 689; Thawardas Pherwmal v, Union
of India, AIR 1955 SC 468; Union of India v. Kisherilal Gupra & Bros., AIR 1959 8C
1362; Alopi Parshad & Sens Lid. v. Union of India. AIR 1960 SC 588: Jivarajbhat
Ujamshi Sheth v, Chintamanrao Bulaji. AIR 1965 5C 214: Reausagar Power Co. Lid. v.
General Electric Co., (1984) 4 SCC 679; Kishore Kumar Khaitan v. Praveen Kumar
Singh, (2006) 3 SCC 312; Cellular Operators Assn. of India v. Union of India. (2003) 3
50C 186: ONGC Lid. v. Saw Pipes Lid., (2003) 5 SCC 705 Hindustan Zine Ltd. v
Friendy Coal Carbenisation, (2006) 4 SCC 445, refied on

Williams v. Lourdusamy, (2008) 5 SCC 647, considered

E. Arbitration and Conciliation Act, 1996 — Ss. 34, 31, 16 and 37(1)(a)
— Arbitral award — Interference with award — Power of court — New
plea — Defence/Claim not raised before arbitrator, held, cannot be
considered by court — Toll road concession agreement — Dispute relating
to delay in issuance and implementation of notification by State barring use
of old route — Arbitral award for loss sustained on account of, by
contractor — Set aside by courts below on ground that there was no clause
in agreement for State to issue such notification — Such defence/claim not
raised before Arbitral Tribunal — Held, courts helow fell into error in
considering issue not raised by State before Arbitral Tribunal during
arbitration proceedings (Paras 22, 23 and 48)

F. Arbitration and Conciliation Act, 1996 — 5. 31(7) — Rate of Interest
— Interest rate agreed upon — Power of courts to vary — Interest rate of
20% agreed upon by parties — Courts below reducing interest awarded by
Arbitral Tribunal from 18% to 10% — Validity of — Held, under 8. 3 of
Interest Act, 1978 court is empowered to award interest at rate prevailing in
banking transactions — Thus, impliedly, court has a power to vary rate of
interest agreed to by the parties — Debt, Financial and Monetary Laws —
Interest Act, 1978 — S. 3 — Civil Procedure Code, 1908, S. 34

{Paras 24 to 28)
G. Arbitration and Conciliation Act, 1996 — S, 31(7) — Interest —
Powers of arbitrator — Pre-reference and post-reference period —

Distinguished — Held, arbitrator is competent to award interest for period
commencing with date of award to date of decree or date of realisation,
whichever is earlier — Award of interest for period prior to arbitrator
entering upon reference is a matter of substantive law, while grant of
interest for post-award period is a matter of procedure (Para 24)
Krishna Bhagyva Jula Nivam Lid. v. G. Harischandra Reddy, (2007) 2 SCC 720, folfowed
Thawardas Pherumal v. Unicn of India, AIR 1955 SC 468; Union of India v. Bungo Steel
Furniture (P) Ltd.. AIR 1967 SC 1032; Depit. af Irrigation v. Abhaduta Jena, (1988) 1
SCC 418; Gujarat Water Supply & Sewerage Board v. Unigue Erectors (Gujarat) ()
Lid., (1989) 1 SCC 532; Irrigation Depn.. Govt. of Orisya v. G.C. Roy, (1992) 1 5CC
50%: Hindustan Construction Co. Lid. v. State of J&K, (1992) 4 SCC 217; [Menkanal
Minor Irvigation Division v. N.C. Budharaj, (2001) 2 SCC 721: Bhagawati Oxypen Ltd.

v. Hindustan Copper Lid., (2005) 6 SCC 462: Indian Hume Pipe Co. Lid. v. State of
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Rajusthan. (2009) 10 SCC 187 : (2009) 4 SCC (Civ) 115; HUDA v. Raj Singh Rana.
(2009) 17 5CC 199 : (2011) 2 SCC (Civ)y 136, relied on

GDA v, Balbir Singh, (2004) 5 SCC 65: Biliar Stute Housing Board v, Arun Dakshy, (2003)

7 5CC 103; HUDA v. Manoj Kumar. (2005) 9 SCC 541: HUDA v. Prem Kumar Agarwal,
(2008) 17 SCC 607, referred to

H. Cess, Tolls and Miscellaneous Taxes — Toll fee/tax — Held, is
compensatory in nature — It can be collected by State to reimburse to itself
amount it has spent on construction of road/bridge, ecte. — State is
competent to levy/collect toll fee only for period stipulated under statute or
till actual cost of project with interest, etc. is recovered — It cannot be a
source of revenue for State — Tolls Act, 1851 — Noti. dt, 10-2-1997,
CL TV(a) {Paras 34 to 37}

State of UP v. Devi Daval Singh, (2000) 3 $CC 35, relied on

[. Government Contracts/Tenders — Particular contracts/clauses/terms
— Toll concession contract — Scope of — BOT (build, operate and transfer)
contract for construction of bypass road — Grant of concession to
contractor for collection of tolls thercon — Alternative road widened and
strengthened by contractor during construction of bypass road —
Collection of toll fee therefrom — Entitlement to — Held, bid documents
indicate particular patch had also been an integral part of the project —
Concession agreement also provided that Government would levy and
charge fee from all persons using project facilities — Project was not in
parts but was a composite and integrated project which included this part of
road alse — Hence, appellant contractor entitled to collect toll fee on that
part of the road (Paras 29 to 32)
B-D/48309/CV
Advocates who appeared in this case :
K.K. Venugopal, Senior Advocate (Shirish Patel. Karan Parel, Ankur Saigal, Abhay
Anand, Gaurav Singh and Ms Bina Gupta, Advocates) for the Appellant;
Dr. Manish Singhvi. Additional Advocate General (Vijay Verma and Milind Kumar,
Advocates) for the Respondents.
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24, (1986) | SCC 532, Gujarat Warer Supply & Sewerage Board v. Unigue
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The Judgment of the Court was delivered by

DR. B.S. CHAUHAN, J.— Both these appeals have been preferred by the
rival parties against the judgment and order dated 24-4-2007 passed by the
High Court of Rajasthan (Jaipur Bench) in Civil Miscellaneous Appeal No.
1581 of 2006 under Section 37(1)(a) of the Arbitration and Conciliation Act,
1996 (hereinafter called “the 1996 Act™) against the order dated 17-1-2006
passed by the District Judge, Jaipur City, Jaipur in Arbitration Case No. 89 of
2004 whereby the application filed by the State of Rajasthan under Section
34 of the 1996 Act for setting aside the arbitral award dated 1-12-2003 had
been allowed.

2. The facts and circumstances giving rise to these appeals are: the Public
Works Department of the State of Rajasthan (hercinafter called “PWD”)
decided in September 1997 to construct the Bharatpur bypass for the road
from Bharatpur to Mathura, which passed through a busy market of the city
of Bharatpur. For the aforesaid work. tenders were invited with a stipulation
that the work would be executed on the basis of build, operate and transfer
(BOT). The total extent of the road had been 10.850 km out of which 9.6 km
was new construction and 1.25 km was improvement i.e. widening and
strengthening of the existing portion of Bharatpur-Decg Road.

3. After having pre-bid conference/meeting and completing the required
formalitics it was agreed between the tenderers and PWD that compensation
would be worked out on the basis of investment made by the entrepreneur
concerned. The tender submitted by MSK. appellant for Rs 1325 lakhs was
accepted vide Letter dated 5-2-1998 and MSK, appellant was called upon to
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furnish security deposit which was done on 25-7-1998. Concession
agreement dated 19-8-1998 was entered into between the parties authorising
collection of toll fee by MSK, appellant. According to this agreement, the
period of concession had been 111 months including the period of
construction. The said period would end on 6-4-2008. It also contained the
provisions for making repayment/collection of toll fee and in case of any
difference/dispute to refer the matter to the arbitrator.

4. MSK, appellant completed the Bharatpur Bypass Project on 10-4-2000
and also started collection of toll fee as provided under the agreement with
effect from 28-4-2000. There had been some problem in collecting the toll
fee because of agitation by local people. The State issued a Notification dated
1-9-2000 under the provisions of the Tolls Act, 1851 and the Rajasthan Motor
Vehicles Taxation (Amendment) Act. 1994 (hereinafter called ‘*“the
Notification dated 1-9-2000") preventing the entry of vehicles into Bharatpur
City. stipulating its operation with effect from 1-10-2000.

5. MSK, appellant invoked the arbitration clause raising the dispute with
respect to:

(@) Delay in issuance of notification prohibiting entry of commercial
vehicles into Bharatpur Town and diverting traffic through the bypass;
and

(&) Collection of toll from vehicles using Bharatpur-Deeg patch of
the road.

6. The State/PWD failed to make appointment of the arbitrator. MSK,
appellant preferred SB Civil Arbitration Application No. 31 of 2002 before
the High Court and the High Court vide order dated 12-4-2002 appointed the
arbitrator. The arbitrators so appointed in their meeting on 8-5-2002
appointed the third arbitrator. A claim petition was filed before the Tribunal
by MSK, appellant on 23-9-2002. The State submitted its reply to the claim
petition on 7-12-2002.

7. The arbitral award was made in favour of MSK, appellant on
1-12-2003 according to which there had been delay on the part of the State of
Rajasthan in issuing the notification and the State failed to implement the
same and the contractor was entitled to collect toll fee even from the vehicles
using Bharatpur-Deeg part of the road. The State of Rajasthan was directed to
pay a sum of Rs990.52 lakhs to MSK, appellant as loss due up to
31-12-2003 with 18% interest from 31-12-2003 onwards. The Tribunal
further gave various other directions to the State in this regard.

8. Being aggrieved. the State of Rajasthan filed objections under Section
34 of the 1996 Act and while deciding the same, the District Judge vide order
dated 17-1-2006 set aside the arbitral award on the grounds that there was no
clause in the agreement to issue notification barring the entry of vehicles in
the city of Bharatpur: and the Tribunal erred in taking the 1997 survey as
basis for calculating the loss suffered by MSK, appellant. It held that MSK,
appellant was not entitled to any monetary compensation under Clause 10 of
the concession agreement, but only entitled to extension of concession
period, and the rate of interest was reduced from 18% to 10%.
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9. Being aggrieved, MSK, appellant preferred an appeal before the High
Court wherein the High Court vide impugned judgment and order dated
24-4-2007 held that Bharatpur-Deeg section was part of the project and the
contractor could collect the toll fee from the users of this part of the road
also. Clause 10 of the concession agreement was not attracted in the facts of
the case. There was no agreement for issuance of notification by the State
barring the use of the old route and directing the wvehicles to use the new
route alone. Therefore, the question of grant of compensation on that account
for the waffic loss could not arise. The District Judge was justified in
reducing the rate of interest from 18% to 10% in view of the provisions of
Section 31(7) k) of the 1996 Act and economic realities, whereby the rate of
interest had been reduced by the banks in India. Hence. these two appeals.

10. Mr K K. Venugopal, learned Senior Counsel appearing for the private
appellant, has submitted thart it was implied in the agreement and there has
been an understanding between the parties that the State Government would
issue a notification barring the vehicles being driven through the markets of
Bharatpur City. This was not even an issue before the Tribunal and thus,
could not be agitated by the State at all. Thus, the courts below erred in
setting aside the award of the Arbitral Tribunal to that extent. and secondly,
that the rate of interest as reduced from 18% to 10% by the District Court as
well as the High Court is in contravention of the terms of contract between
the parties which fixed the rate of interest at 20%. Further opposing the
appeal by the State of Rajasthan, Shri Venugopal has submitted that
Bharatpur-Deeg patch was an integral part of the project as there was only
one composite contract of the entire bypass and, therefore, the private
appellant was entitled to collect the toll fee from the users of that part of the
road also.

11. Per contra, Dr. Manish Singhvi, learned Additional Advocate General
for the State of Rajasthan, has submitted that arbitration proceedings could
not be proceeded in contravention to the terms of agreement and statutory
provisions. There was no obligation on the part of the State authorities to
issue the notification restraining the entry of vehicles to the market side of
the city. The rate of interest has rightly heen reduced considering the
prevailing rate of interest in banking transactions during the relevant period
of contract. In support of the appeal of the State, it has been submitted that
there was a clear understanding between the parties that the private appellant
shall not collect any toll fee on the Bharatpur-Deeg patch and to that extent
the Tribunal and the courts below committed an error.

12. It has further been submitted by Dr. Singhvi that the total contract
had been for a sum of Rs 13.25 crores including interest. The project was to
be executed in two phases. The second phase for a sum of Rs 3.24 crores had
never been executed by the private appellant. The contractor could collect the
compensation only on the basis of investment made by it. The concept of toll
fee is compensatory in nature wherein the State which has spent a huge
amount on construction of roads/bridges, etc. has a right to get the said
amount reimbursed. and therefore, in such a contract the concept of profit
which prevails in other forms of contract cannot be the relevant component.
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13. We have considered the rival submissions made on behalf of the
parties and perused the record.

14. In the appeal filed by the private contractor, MSK Projects, two
issues are involved; namely, whether it was mandatory/necessary in view of
the agreement/contract or on the basis of pre-bid understanding that the State
had to issue the notification barring the vehicles through the markets of
Bharatpur City: and secondly, whether the rate of interest could be reduced
from 18% to 109% by the courts below. In the State appeal, the only issue
required to be considered is whether the private appellant had a right to
collect the toll fee on the patch between Bharatpur-Deeg.

15. The issue regarding the jurisdiction of the Arbitral Tribunal to decide
an issue not referred to is no more res integra. It is a settled legal proposition
that special tribunals like Arbitral Tribunals and Labour Courts get
jurisdiction to proceed with the case only from the reference made to them.
Thus. it is not permissible for such tribunals/authorities to travel beyond the
terms of reference. Powers cannot be cxercised by the Tribunal so as to
enlarge materially the scope of reference itself. If the dispute is within the
scope of the arbitration clause, it is no part of the province of the court to
enter into the merits of the dispute on the issue not referred to it. If the award
goes beyond the reference or there is an error apparent on the face of the
award it would certainly be open to the court to interfere with such an award.
(Vide Grid Corpn. of Orissa Lid. v. Balasore Technical School' and DDA v.
R.S. Sharma and Co.2)

16. In Associated Engg. Co. v. Govi. of A.B3 this Court held that an
umpire or arbitrator cannot widen his jurisdiction by deciding a question not
referred to him by the parties. If he exceeded his jurisdiction by so doing, his
award would be liable to be set aside. Thus, an arbitrator cannot be allowed
to assume jurisdiction over a question which has not been referred to him,
and similarly, he cannot widen his jurisdiction by holding contrary to the fact
that the matter which he wants to decide is within the submission of the
parties.

17. If the arbitrator commits an error in the construction of the contract,
that is an error within his jurisdiction. But if he wanders outside the contract
and deals with matters not allotted to him, he commits a jurisdictional error,
Extrinsic evidence is admissible in such cases because the dispute is not
something which arises under or in relation to the contract or dependent on
the construction of the contract or to be determined within the award. The
ambiguity of the award can. in such cases, be resolved by admitting extrinsic
evidence. The rationale of this rule is that the nature of the dispute is
something which has to be determined outside and independent of what
appears in the award. Such a jurisdictional crror needs to be proved by

1 (20007 9 SCC 552 : AIR 1999 SC 2262
2 (2008) 13 SCC 80
3 (1991)4 SCC 93 : AIR 1992 5C 232
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evidence extrinsic to the award. (See Gobardhan Das v. Lachhmi Ram’,
Thawardas Pherumal v. Union of India®, Union of India v. Kishorilal Gupta
& Bros.Y, Alopi Parshad & Sons Lid. v. Union of India’, Jivarajbhai Ujamshi
Sheth v. Chintamanrao Balaji® and Renusagar Power Co. Ltd. v. General
Electric Co.%)

18. In Kishore Kumar Khaitan v. Praveen Kumar Singh'9 this Court held
that when a court asks itself a wrong question or approaches the question in
an improper manner, even if it comes to a finding of fact, the said finding of
fact cannot be said to be one rendered with jurisdiction. The failure to render
the necessary findings to support its order would also be a jurisdictional error
liable to correction. (See also Williams v. Lourdusamy!'!.)

19. In Cellular Operators Assn. of India v. Union of India'* this Court
held as under: (SCC pp. 211 & 216, paras 26 & 50)

*26. As regards the issue of jurisdiction. it poscd a wrong question

and gave a wrong answer.
& He #

50. The learned TDsAT, thercfore. has posed absolutely a wrong
question and thus its impugned decision suffers from a misdirection in
law.”

20. This Court, in ONGC Ltd. v. Saw Pipes Ltd'* and Hindustan Zinc
Ltd. v. Friends Coal Carbonisation'¥, held that an arbitration award contrary
to substantive provisions of law, or provisions of the 1996 Act or against the
terms of the contract, or public policy, would be patently illegal, and if it
affects the rights of the parties, it would be open for the court to interferc
under Section 34(2) of the 1996 Act.

21. Thus, in view of the above, the settled legal proposition emerges to
the effect that the Arbitral Tribunal cannot travel beyond the terms of
reference; however, in exceprional circumstances where a party pleads that
the demand of another party is beyond the terms of confract and statutory
provisions, the Tribunal may examine by the terms of contract as well as the
statutory provisions. In the absence of proper pleadings and objections, such
a course may not be permissible.

22. Be that as it may, in the instant case. a reference to the Tribunal had
been made on the basis of statement of facts, claims by the private appellant,

4 AIR 1954 8C 689

5 AIR 1955 SC 468

6 AIR 1939 8C 1362

7 AIR 1960 5C 588

8 AIR 1965 5C 214

9 (1984)4 SCC 679 : AIR 1985 SC 1156
10 (2006) 3 SCC 312
11 (2008) 5 SCC 647
12 (2003) 3 5CC 186
13 (2003) 5 8CC 705 : AIR 2003 5C 2629
14 (20061 4 S5CC 445
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defence taken by the respondent State and rejoinder by the claimant. After
completing the formalities of admission and denial by each party in respect

a of each other’s documents and submission of draft proposed issues and
respective oral evidence, the Tribunal on 4-1-2003 framed the following
issues:

/. Whether the claimant as per agreement is entitled to recover its
amount of claim of Rs453.69 lakhs up to 31-12-2002 and onwards or
not?

b 2. Whether there was delay on the part of the State Government in
issuing notification for restriction of waffic through Bharatpur Town,
which has affected the toll tax or not? If so. how much delay and delay in
full rate of safe implementation as on date, or not? By virtue of it, is the
claimant entitled to recover its claim of Rs 292.17 lakhs up to 31-12-2002
and thereafter onward or not; or merely by extension of concession

L period as averred by the respondent?

3. As a consequence of Issues | and 2, which party breached the
contract?

4. Whether the claimant is entitled to claim interest on its any due
claim amount as per decision of Issues 1 and 27 If so. from what date and

d at what rate of simple/compound interest?

5. Whether the claimant or respondent is entitled for cost of
arbitration incurred and claimed by each party? If so, what amount and to
which party?

6. Any other relief, if any, demanded by any party during the
proceedings.

e 23. The Tribunal considered the relevant agreement provisions as well as
the land lease deed. total package documents, minutes of pre-bid meetings
and the deed authorising collection of toll fee, etc., and proceeded with the
arbitration proceedings. The State of Rajasthan had not taken the defence that
it was not agreed between the partics to issue the notification barring the
traffic through the markets of Bharatpur City. The only issue remained as to

f whether there was delay in issuance of notification and implementation
thereof. In such a fact situation and considering the settled legal propositions,
we arc of the view that the District Judge as well as the High Court fell in
error considering the issue which was not taken by the State before the
Tribunal during the arbitration proceedings.

24. Furthermore. it is a settled legal proposition that the arbitrator is

9 competent to award interest for the period commencing with the date of
award to the date of decree or date of realisation. whichever is earlier. This is
also quite logical for, while award of interest for the period prior to an
arbitrator entering upon the reference is a matter of substantive law. the grant
of interest for the post-award period is a matter of procedure. [Vide

5 Thawardas Pherumal®, Union of India v. Bungo Steel Furniture (P) Ltd.'5,

I3 AIR 1967 SC 1032
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Deptt. of Irrigation v. Abhaduta Jena'®, Gujarat Water Supply & Sewerage
Board v. Unigque Erectors (Gujarat) (P) Lid V7. Irrigation Deprt., Govt. of
Orissa v. G.C. Roy'8, Hindustan Construction Co. Lid. v. State of J&K9,
Dhenkanal Minor Irrigation Division v. N.C. Budharaj®", Bhagawati Oxygen
Lid. v. Hindustan Copper Ltd?' and Indian Hume Pipe Co. Ltd. v. Srate of
Rajasthan®?.]

25. So far as the rate of interest is concerned. it may be necessary to refer
to the provisions of Section 3 of the Interest Act, 1978, the relevant part of
which reads as under:

“3. Power of court to allow interest.—(1) In any proceedings for the
recovery of any debt or damages or in any proceedings in which a claim for
interest in respect of any debt or damages already paid is made. the court
may, if it thinks fit, allow interest to the person entitled to the debt or
damages or to the person making such claim. as the case may be. ar a rate
not exceeding the current rare of intervest. . .."” (emphasis added)

Thus, it is evident that the aforesaid provisions empower the court to award
interest at the rate prevailing in the banking transactions. Thus. impliedly. the
court has a power to vary the rate of interest agreed by the parties.

26. This Court in Krishna Bhagya Jala Nigam Ltd. v. G. Harischandra
Reddy?3, while dealing with the similar issue held as under: (SCC p. 724,
para 11)

“11. ... after economic reforms in our country the interest regime has
changed and the rates have substantially reduced and, therefore, we are
of the view that the interest awarded by the arbitrator at 18% for the pre-
arbitration period, for the pendente lite period and future interest be
reduced to 9%

27. In HUDA v. Raj Singh Rana®* this Court considered various earlier
judgments of this Court including GDA v. Balbir Singh®, Bihar State
Housing Board v. Arun Dakshy2®, HUDA v. Manoj Kumar®’, HUDA v. Prem
Kumar Agarwal®® and came to the conclusion: (Raj Singh Rana case™, SCC
p. 206, para 22)

“22. ... the rate of interest is to be fixed in the circumstances of cach
case and it should not be imposed at a uniform rate without looking into

16 (1988) | SCC 418 : AIR 1988 5C 1520

17 (1989) 1 5CC 532 : ATR 1989 SC 973

18 (1992) 1 SCC 508 : AIR 1992 8C 732

19 (1992)4 5CC 217 AIR 1992 8C 2192

20 (2001) 2 8CC 721 : AIR 2001 SC 626

21 (2005) 6 5CC 462 : ATR 2005 5C 2071

22 (2009) 10 SCC 187 : (2009) 4 5CC(Civ) 115
23 (2007) 2 5CC 720 - AIR 2007 5C 817

24 (2009) 17 SCC 199 : (2011) 2 SCC (Civ) 136 : AIR 2008 SC 3035
25 (2004) 5 SCC 65 : ATR 2004 5C 2141

26 (20035) 7 5CC 103

27 (2005)9 SCU 541

28 (2008) 17 SCC 607 : JT (2008) 1 8C 590
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the circumstances leading to a situation where compensation was

required to be paid.”

28. Be that as it may, the High Court while dealing with the rate of
interest has relied upon the judgment of this Court in Krishna Bhagya Jala
Nigam Ltd.*3 and thus, there is no scope for us to interfere with the rate of
interest fixed by the courts below.

29. The issue raised by the State before this Court in its appeal as to
whether the Bharatpur-Deeg pateh was an integral or composite part of the
project and the private appellant could collect the toll fce on that part also
stands concluded by the High Court after considering the entire evidence on
record.

30. It is evident from the record as well as the judgments of the courts
below that the bid documents contained data collected on the flow of traffic
on 14-4-1994 and 15-4-1994 to find out the viability and requirement of the
establishment of Bharatpur bypass and it included the traffic flow on the
Bharatpur-Deeg section also which indicates that this particular patch had
also been an integral part of the project. In the pre-bid conference the
interveners wanted a clarification as to whether the persons using this
particular patch of road between Bharatpur and Deeg could be liable to pay
toll fee. It was clarified by the respondent State authorities that the users of
this patch would be required to pay the toll fee.

31. Clause 5 of the concession agreement also provided that the
Government would levy and charge the fee from all persons using the project
facilitics. The project was not in parts rather it was a compositc and
integrated project which included the Bharatpur-Deeg section also. Hence, it
was not permissible for the respondent State to take the plea that persons
using such section of the road were not liable to pay the toll fee. We do not
find any force in the submission made by Dr. Manish Singhvi, learned
counsel for the State that it was not a newly constiucted road. However, he is
not in a position to deny that the said portion of road had been widened and
strengthened by the private appellant and could not be termed as service road
which could be used free of charge in view of Clause 7 of the concession
agreement as a service road has been defined as any road constructed
temporarily for use of traffic for short period during construction of the main
road. Such a facility had to be provided in order to maintain the free flow of
traffic during the construction of the road.

32. Thus, in view of the above, the issue raised by the State that
Bharatpur-Deeg section of the road was out of the project and the private
appellant was not entitled to collect the toll fee on that part of the road,
stands settled in favour of the private appellant.

33. Determination of the aforesaid three issues brings us to the
entitlement of the private appellant.
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34. The Court is not oblivious to the fact that the State authorities cannot
be permitted to use the collection of toll fee as augmenting the State
revenues. In State of U.P. v. Devi Daval Singf*? this Court defined “roll™ as a
sum of money taken in respeet of a benefit arising out of the temporary use of
land. It implies somie consideration moving to the public either in the form of
a liberty, privilege or service. In other words, for the valid imposition of a
toll, there must be a corresponding benefit. The Court further held: (SCC
p- 10, para 9)

“9. Although the section has empowered the State Government to
levy rates of tolls ‘as it thinks fit’, having regard to the compensatory
nature of the levy, the rate of toll must bear a reasonable relationship to
the providing of benefit. No doubt, by virtue of Section 8 of the Act, the
tolls collected are part of the public revenue and may be absorbed in the
general revenue of the State, nevertheless by definition a toll cannot be
used for otherwise augmenting the State's revenue” (emphasis added)
35. In fact, the toll fee under the Tolls Act, 1851 is compensatory in

nature wherein the Government can reimburse itself the amount which it had
spent on construction of road/bridge, ete.

36. Clause IV{a) of the statutory Notification dated 10-2-1997 which
entitled the Government to give the present road on toll is reproduced below:

“IV(a). The toll of any of the aforesaid facilities/constructions shall be
levied auly for so long as the total cost of its construction and mainienance
including interest thereupon. and rthe roral expenditure in realisation of toll
has nor been realised in full or for a period of 30 years.” (emphasis added)

It is evident that Clause 1V{a) of the Notification dated 10-2-1997 envisages
that toll can only be collected as long as the total cost of construction and
maintenance including interest thereupon is recovered. A person is debarred
by law and statutory inhibition as contained in Clause IV(a) of the
notification from collection of toll beyond the recovery of the cost of
construction.

37. Thus, from the abovercferred provisions, it is evident that toll fee is
compensatory in nature and can be collected by the State to reimburse itself
the amount it has spent on construetion of the road/bridge, etc. The State is
competent to levy/collect the toll fee only for the period stipulated under the
statute or till the actual cost of the project with interest, etc. is recovered.
However, it cannot be a source of revenue for the State.

38. In common parlance, “reimbursement” means and implies restoration
of an equivalent for something paid or expended. Similarly, “compensation™
means anything given to make the equivalent. (See Srate of Gujarat v.
Shantilal Mangaldas3®, Tisco Lid. v. Union of India®', GDA?S and HUDA v.
Raj Singh Rana®*.) However, in Dwaraka Das v. State of M.P3? it was held

29 (2000) 3 SCC 5: AIR 2000 SC 961

30 (1969) 1 SCC 509 : AIR 1969 SC 634
A1 (2001) 2 5CC 41 : AIR 2000 8C 3706
32 (1999) 3 SCC 500 : AIR 1999 5C 1031
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that a claim by a contractor for recovery of amount as damages as expected
profit out of contract cannot be disallowed on ground that there was no proof
that he suffered actual loss to the extent of amount claimed on account of
breach of contract.

39. In A.T. Brij Paul Singh v. State of Gujarat®3, while interpreting the
provisions of Section 73 of the Contract Act, 1972, this Court held that
damages can be claimed by a contractor where the Government is proved to
have committed breach by improperly rescinding the contract and for
estimating the amount of damages. the court should make a broad cvaluation
instead of going into minute details. 1t was specifically held that where in the
works contract, the party entrusting the work committed breach of contract,
the contractor is entitled to claim the damages for loss of profit which he
expected to earn by undertaking the works contract. Claim of expected
profits is legally admissible on proof of the breach of contract by the erring
party. It was further observed that: (SCC pp. 64-65, para 10)

“10. ... What would be the measure of profit would depend upon the
facts and circumstances of each case. But that there shall be a reasonable
expectation of profit is implicit in a works contract and its loss has to be
compensated by way of damages if the other party to the contract is
guilty of breach of contract cannot be gainsaid.” {emphasis supplied)

40. In BSNL v. Reliance Communication Lid 3* this Court held as under:
(SCC p. 428, para 53)

“53. Lastly, it may be noted that liquidated damages scrve the useful
purpose of avoiding litigation and promoting commercial certainty and,
therefore. the court should not be astute to categorise as penaltics the
clauses described as liquidated damages.”

41. This Court further stated in ONGC Ltd. v. Saw Pipes Ltd '3: (SCC
p. 740, para 64)

“64. ... This section is to be read with Section 74, which deals with
penalty stipulated in the contract. inter alia (relevant for the present case)
provides that when a contract has been broken, if a sum is named in the
contract as the amount to be paid in case of such breach, the party
complaining of breach is entitled, whether or not actual loss is proved to
have been caused. thereby to receive from the party who has broken the
contract reasonable compensation not exceeding the amount so named.
Section 74 emphasises that in case of breach of contract, the party
complaining of the breach is entitled to receive reasonable compensation
whether or not actual loss is proved to have been caused by such breach.™

42, Thus, the case requires consideration in the light of the aforesaid
settled legal principles.

33 (1984) 4 SCC 39 : AIR 1984 5C 1703
34 (2011) 1 BCC 394 : (2011} 1 5CC (Civ) 192
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43. Undoubtedly. the total construction was for Rs 13.25 crores. It is
evident from the bid documents filed by the private appellant that the work
was to be executed in two phases and the relevant part thereof reads as under:

Phase [
Year Const. Supervision Taral (in | Interest @ Toral Upto |
cost (in charges @ fakhs) 20% investment date
lakhs) 0% of Strs invesi-
ment (in
laktis)
19958~
1999
6/98 75 7.5 %250 4.12 86.62 86.62
9/98 80 8.0 88.00 8.52 92,52 153.14
12/98 20 8.0 88.00 1292 100.92 284.06
359 80 ) 88.00 3 1730 105.32 389.32 |
Total i 315 31.5 34650 | 4288 389,38 389.88
19G99.
2000
699 110 110 121 23.37 144 37 533.75
9/99 120 12.0 132.0 2997 161.97 695.72
12084 120 12.0 1320 36.57 168.57 864,29
3/2000 125 12.50 137.50 4344 18094 1 1045.23 |
 Total 475 4750 522.50 133.35 1 65585 104523
Grand 790 79.0 869.0 176.23 1045.23 1045.23
Toral _J
Phase 11
2005-
2006
62005 150 15.0 165 8.25 173.25 173.25
9/2005 150 15.0 165 16,50 181.50 354.75
Total 300 30.0 330 2475 354.75 35475

44. The bid documents further reveal that Phase II work was of worth
Rs 354.75 lakhs and it included repairing, maintenance and second layer of
bitumen on the entire road. Admittedly, this part of the contract had never
been executed by the private appellant. More so. the chart filed by the State
of Rajasthan shows that the estimated cost of the work had been recovered by
the private appellant as the schedule prepared for repayment tally with the
amount collected by the private appellant as toll fee within the stipulated

period.
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45. In the first phase, the private appellant spent about Rs 10.45 crores
and recovered the said amount with certain profit. though the actual figure
i.e. the toll fee recovered has not been disclosed. So far as the second phase is
concerned, admittedly, the amount of Rs 354.75 lakhs has not been spent by
the private appellant. This issue has been agitated by the State of Rajasthan
before this Court in its counter-affidavit wherein it is stated as under:

“It is respectfully submitted that as per the terms of the agreement,
the petitioner was required to complete the project in two phases. In the
first phase investment of Rs 1045 lakhs and after 5 years in the second
phase Rs 354.75 lakhs was to be made by the petitioner. However, the
petitioner has not abided by the terms of the agreement and has not made
any investment for the second phase and. therefore, it has breached the
terms of the contract and, therefore, it is respectfully submitted that the
contention of the petitioner that he is entitled to recover its investment, is
erroneous and the petitioner is trying to give a wrong picture about the
investment made and has not come to this Hon'ble Court with clean
hands and, therefore, the present special leave petition is liable to be
dismissed by the Hon’ble Court. The concession period has come to an
end.”

46. The aforesaid allegations have not been denied by the private
appellant while submitting its rcjoinder. The relevant part of the
rejoinder-affidavit reads:;

“... the present contention as raised was not part of the arbitration
proceeding. before the Arbitral Tribunal. It is further submitted that this
contention was never raised before the District Court and as well as
before the Hon’ble High Court of Rajasthan. The point as raised is
subsequent to completion of the project and work to be done after the
period of 5 years...”

Thus, there is no specific denial of the allegations/averments taken by the
State as required by the principle enshrined in Order 8 Rule 5 of the Code of
Civil Procedure, 1908.

47. It is strange that a person who has not complied with the terms of
contract and has acted in contravention of the terms of agreement claims that
he was entitled to earn more profit. The private appellant cannot be permitted
to claim damages/compensation in respect of the amount of Rs 13.25 crores,
as he did not spend the said amount stipulated in the terms of agreement. The
private appellant cannot claim the amount of Rs 7.13 crores for a period of
three years for a small patch of 1.25 km out of the total length of the road to
the extent of 10.85 km.

48. In fact, the Tribunal has dealt with the issue in correct perspective
only to the extent of the period of delay by which the notification barring the
heavy vehicles through the market of Bharatpur had been issued stating as
under:

“The traffic survey conducted by the claimant on 17-4-2000, 18-4-2000
and 19-4-2000 has not been accepted by the respondent. The Arbitral
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Tribunal also feels that this survey, which has been done by the claimant
alone, cannot be relied upon for this purposc, because the respondent is
not a party to this survey. The claim lodged by the claimant on its own
survey as per Para 12.3(iii) from 12-4-2000 to 30-9-2000 is for Rs 31.18
lakhs. In this regard the Tribunal is of the opinion that the traffic survey
of 1997 as per agreement in which both partics bear consent of cach
other therefore can safely be relied upon for purpose of assessment of
such losses to the claimant, because the occurrence of loss as such to the
claimant has not been denied by the respondent. which otherwise is an
established fact as per documentary evidence on record. The Tribunal has
assessed this part of loss on the traffic survey of 1997 for commercial
vehicles only as Rs 26.34 lakhs from 12-4-2000 to 30-9-2000."

As the notification had been issued, and it was not the responsibility of the
State to establish a police chowki, etc. to implement the notification, there
was no occasion for the Tribunal to proceed further. Therefore, any award in
favour of the private appellant in that respect for non-issuance of notification
beyond the date of the notification, cannot be held to be justified and the
same is liable to be set aside.

49, The State authority had decided to establish a toll road as it was not
having sufficient funds. In case the claim of the private appellant is allowed
and as the State is not in a position to grant further facility to collect the toll
fee at such a belated stage, the purpose of establishing the toll road itself
stands frustrated. More so. the toll fee cammot be collected to recover the
amount never spent by the contractor. It is evident from the discourse in pre-
bid meetings of the parties that it had been decided that compensation would
be worked out on the basis of investment made by contractor concerned.
More so, the statutory Notification dated 10-2-1997 provided to recover the
cost of construction and maintenance including interest thercon. Therefore,
the question of non-execution of work of the second phase of the contract
becomes very material and relevant to determine the real controversy. The
State authorities for the reasons best known to them, did not make reference
to the arbitration proceedings for non-execution of the work of the second
phase of the contract. However, the relief claimed by the private appellant
would prove to be a “windfall profit” without carrying out the obligation to
execute the work just on technicalities. We have held in this very case. that
the arbitrator cannot proceed beyond the terms of reference and, therefore,
the question of considering the non-execution of work of the second phase of
the work was neither permissible nor possible as it had arisen subsequent to
the date of award in the arbitration proceedings.

50. Be that as it may, in order to do complete justice between the partics
and protect the public exchequer, we feel that the matter requires
adjudication and reconsideration on the following points by the Arbitral
Tribunal:

(/) What amount could have been recovered by the private appellant
for Bharatpur-Deeg part of the road from the vehicles using the road?
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(i) What could be the effect on the contract as a whole for non-
executing the work of the second phase?

In view of the fact that a long time has elapsed, we request the learned
Tribumal to decide the case as early as possible after giving due opportunity
to the parties concerncd. The private appellant shall be entitled only for a
sum of Rs 26.34 lakhs awarded by the Tribunal for delay in issuing the
notification with 10% interest, if not paid already or it could be adjusted in
the final accounts bills. With these observations, the appeals stand disposed
of. No costs.

(2011} 10 Supreme Court Cases 591

(BEFORE DR. DALVEER BHANDARI AND DIPAK MISRA. 11.)
JIGNESH ALIAS BANSI LAL NAVIN CHANDRA
DESAT i Appellant;
Versus
STATE OF GUJARAT . Respondent.

Criminal Appeal No. 1921 of 20117, decided on October 14, 2011

Criminal Procedure Code, 1973 — 8s. 437 and 439 — Bail —
Conditional bail — Appellant had undergone 2 years and 2 months’
imprisonment — In facts and circumstances of case bail granted
conditionally that he shall fully cooperate with trial, immediately surrender
his passport and not directly or indirectly try to influence the trial —
Constitution of India — Art. 21 — Delay in trial — Conditional bail granted

1-D/48919/CR
ORDER
1. Leave granted. We have heard the learned counsel for the parties.

2. The appellant has already undergone actual sentence of about 2 years
and 2 months. In the facts and circumstances of this case, we deem it
appropriate to direct that the appellant be released on bail on the following
conditions:

(#) The appellant shall furnish personal bond of rupees one lakh with
two surctics cach in the like amount, to the satisfaction of the trial court.

(if) He shall surrender his passport before the trial court immediately.

(Zi7) He shall not influence the trial of the case, directly or indirectly
and shall fully cooperate with the trial.

3. With the aforementioned observation and directions, this appeal is
disposed of.

T Amsing oul of SLP (Crl.) No. 1501 of 2011
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GOVERNMENT OF TELANGANA
OFFICE OF DISTRICT COLLECTOR, SANGAREDDY DISTRICT

From: To:
Dr A, Sarath, IAS

Collectar & District Magistrate
and Chairman, DRSC
Sangareddy District

The Superintendent of Police, Sangareddy

The District Medical & Health Officer, Sangareddy

The Regional Officer, MoRTH, Hyderabad

The Project Director, NHAI, Sangareddy/

Kalaburaga (Gulbarga), Karmataka state

5. The Municipal Commissioner, Sangareddy/
Sadasivpet/ Zaheerabad/ Narayankhed/ Andole/
Ameenpur/ Bollaram/ Tellapur

6. The District Transport Officer, Sangareddy

7. The Executive Engineer, Panchayati Raj,
Sangareddy/ Andole

8. The Divisional Manager, TSRTC, Sangareddy

9. The Executive Engineer/R&B/ NH, Hyderabad

Lr No: DRSC/ EE{R&B)/ Sangareddy/2023/ Dt: 04 -03 - 2023

Sir,

Sub: T R&B Dept — Motor Vehicle Act 1988 — Reconstitution of Road Safety Committee at
District level — Action taken report on Minutes of Meeting — Reg

Ref: 1. G.O Ms No: 20, T, R&B (Ser R&B) Dept, Dated: 25.04,2022
2. Govt T, R&B memo no 3531/Ser. R&B/2022 Dt:30.07.2022
3. DRSC meeting held on 16/02/2023
4. MoM no: 02/DRSC/Sangareddy/2023 dt; /03/2023

L2 22

While enclosing the minutes of meeting of District Road Safety Committee meeting held
on 16/02/2023, the officers concerned are requested to furnish action taken report immediately to
Member Secretary ( Executive Engineer/R&B, Sangareddy) by 15/03/2023 without fail.

Yours faithfully,

Encl: MoM
(R 1Ly

for District Collector
Sangareddy

Copy along with copy of minutes of meeting to the Engineer — In Chief/R&B, SRRCAN, Errumanzil,
Hyderabad for infermation
Copy along with copy of minutes of meeting to the Supering,

: ending Engineer/R&B, Sangareddy for
information
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MINUTES OF THE DISTRICT ROAD SAFETY COMMITTEE MEETING HELD ON 16.02.2023

AT 11.00 AM AT INTEGRATED COLLECTORATE COMPLEX, SANGAREDDY

No: 02/DRSC/Sangareddy/2023 . Dtd: 03 .03.2023

1

2

3
4
5
6
7
8
9

10
11

The District Road Safety Committee meeting was conducted under Chairmanship of the Additional
Collector, Sangareddy on 16.02.2023 at 11.004M as the District Collectar and Chairman DSRC was engaged
with other work . The following members and officers were presentin the mestng.

The Additional Callector

The District Medical & Health Office, Sangareddy

The Project Director, NHAI, PIU, Sangareddy

The representative of Project Director, NHAI, PIU, Gulbarga
The District Transport Officer, Sangareddy

The Executive Engineer, Panchayati Raj, Sangareddy/ Andole
The Dy, Executive Engineer/REB/ NH, Hyderabad

The Depot Manager, TSRTC, Sangareddy

The Municipal Commissioner, Sangareddy/Sadasivpet/Ameenpur/ Bollaram
The Dy Superintendent of Police, Sangareddy

The District R&B Officer, Sangareddy

At outset the Member Secretary, Distri ct Road Safety Committee, Sangareddy district has
welcomed the Chairman, Members of the Committee and other officers who have attended the meeting.

The Chairman reviewed the action taken reports furnished by sl stake holders and the committee
discussed the preventive measures taken by departments on NH &5, NH1E61 and NH 7650,

The committee has opined that the following remedial measures can reduce accidents at different
places on different roads in the district.

1

It is observed that accidents are occurring between Shivampet and 5angupet villages on NH161

and requested PD/ NHAI, Sangareddy to take measures to mitigate these accidents.
Action: PD/NHAI, Sangareddy

The Dy. Executive Engineer/REB NH informed that as a part of traffic calming measures and to
avoid traffic jam, works are carriedout at Kandi, Lakdaram and ORR junction at Muthangl. Itis
brought to the notice of the committee that a culvert near ORR junction need to be widened
for which the Dy. Executive Engineer/R&E NH informed that the work will be taken up within 3

weeks.
Action: EE/R&B, NH, Hyderabad

It is informed that traffic jam is being occurred frequently at U turns in Muthangl village. The

EE/R&B, NH in coordination with Police should resalve the issue.
Action: EE/RE&B, NH, Hyderabad

The committee has opined that certain heavy vehicles and trucks being parked on either side
of NH &5 upto the entry time to Hyderabad city is resulting to traffic jam and accidents and
hence it Is opined to develep parking lot or truck lay-bye. Itis informed that realigned stretches
of NH B5 at Kavalarnpet and Kandi are available and are being encroached by private persans.
Hence EE/R&B, NH is requested to get them relieved from encroachments and plan far

development of truck lay-bye.
Artion: EE/R&B, NH, Hyderabad



61

As there is opeaing of median or VUUP at Singoor road junction, traffic - MEVIng iN opposite
direction leading to accidents. The PD/NHAI, Sangareddy informed that it is b‘—"“E_ f—"’_'-:'“”Ed to
Sriiean u“d;pasa of overpass to resolve the issue. The action taken may be intimated to
the Cammittee

LA

6. Accidents are noticed at junction of NH65 & NH161 at Mamidipally due to opg_osite mmrejmen[
of traffic. The PD /NHAI, Sangareddy is requested to provide high mast light, Signages, blinkers
and barriers for not allowing traffic in reverse direction until completion of trumpet,

~J

Certain issues relating the movement of buses on NH 161 due to closing of certain junctions
was raised by Depot Manager, TSRTC, Sangareddy. While enclasing the issues raised, the
PD/NHAL, Sangareddy is requested to take all possible measures for easy mavement of raffic
and to aveid traffic in reverse direction.

Action: PD/NHAI, Sangareddy

8. The DSP, Sangareddy requested to provide proper lighting at Sangareddy junction and to get
the damaged traffic lights repaired at IB junction, The Municipal Commissioner, Sangareddy
was requested to attend on priority.

Action: MC, Sangareddy

9. The DTC, Sangareddy informed that the accident datz Is not being enterad by palice officers
concerned in iRAD app developed by MoRTH. Only after their ertering the details of accidents,
proper details will be entered by stake holders viz,, Transport, Roads/Highways and Health

departments. Hence SP/Sangareddy is requested to instruct all police officers in district to
enter every accident data in IRAD app.

Prior to next meeting, departments and afficers concernad should submit the action taken ruport /
compliance report to the committee.

L 1“} S
Member Secr;tarl\}“[ f &z Chairman,

District Road Safety Committee & District Road Safety Committee &
District R&B Officer, District Collector,
Sangareddy District.

Sangareddy District.




To

Date: 104 October 2024

The Project Director

National Highways Authority of India

Project Implementation Unit — Gulbarga

Plot No. 65, Kothar Layout, Venkatesh Nagar
Gulbarga — 585 103, Karnataka

Kind Attn.; Shri. Mahesh Patil Project Director

Sir,

Sub: Sangareddy Sub-Division-: Requirement of High Mast Lighting at
Kistaiahgudem on NH-65- Reg

Anent to above cited subject, | am here with request for the installation of High Mast Lighting on NH-
£5 at Kistaiahgudem /Yellamma Temple Junction on NH-65. This sirefch of the highway has witnessed
numerous accidents and safely cancerns due to inadequate lighting. By providing this the following are

ensured

Will enhance the safety of commuters during night hours, reduced risk of accidents

1
Z. Reduced risk of accidents/fatalities
3.
4
5

Improved visibility for drivers

. Increased securily for locals.
. Safely of devolees visiting the temple and studenis/parents of the school in the vicinity.

Therefore, | kindly request for the installation at the specified location to address the safety concern.

We look forward to your positive response

Thanking You
o;] Ao\ A
Sub-Divisio i Ofﬁ:':e \
Sangareddy-Sub Division
Sangareddy District.
Copy To .uh-DwisTiglaquglﬁlg%ﬁfce:
= SANGAREDDY SUB-DIVISION

1, The Superintendent of Police-Sangareddy for favour of informationSangareddy Dist. (T35
- 2. The Project Head-Deccan Tollways Limiled-Kamkole Toll Plaza- For Necessary Action
3. The Regional Officer NHAI, Beside Nagasandra Metro Station, Bengaluru, Karnataka-560073
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No. 99 7/SD-ZHB2024. Office of the,

Sub-Divisional Police Officer,
Zaheerabed Sub-Division,
Date; 10-10- 2024,

To

The Project Director

National Highways Authority of India

Project Implementation Unit - Gulbarga

Plot No. 65, Kothari Layout, Venkalesh Nagar
Gulbarga - 585 103, Karnataka

Kind Attn.: Shri. Mahesh Fatil Project Director
Dear Sir,
Sub: Reg: Requirement of High Mast Liuht at Raipally & Algole X Roads on NH-65.

LN

In line with the subject topic/content, the two mentioned places on the NH-65, desperately
needs a High Mast given the considerable movement of vehicular traffic at these junctions. Many
Accidents have cccurred at these places as the traffic plying on the main carriageway and the major
district roads (MDR) /Village roads are in conflict and the likelihood of reoccurrence of fatal accidents
are high. While various factors confribute to these accidents, one reason atiributable is due to lack of
flumination or rather insufficient illumination. Henca you are requested to ensure a High Mast Light of
high Lux Levels at the following 2 locations N

1. Algole X Roads (Connecting Zaneerabad Tewn & Bidar)
2. Raipally Jn

Looking forward to a positive response from your end

Thanking You

volieae
isional Police _fﬁr;‘rl =

~ Zaheerabad-Syb Division %
““ Sangareddy District.~ - ieer -

Gogy Yo Dist. Sangareddy. (T.S)

1. The Superintendent of Pelice-Sangareddy for faveur of information
2. The Project Head-Deccan Tollways Limited-Kamkole Toll Plaza- For Necessary-Action
3. The Reglonal Officer NHAI, Beside Nagasandra Metro Station, Bengaluru, Karnataka-560073
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GOVERNMENT OF TELANGANA
POLICE DEPARTMENT

Fronm: To:

Ch.Rupesh, 1PS., The Project Director, ,
Superintendent of Police, National Highways Authority of India,
Sangareddy District. Project Implementation Unit - Gulbarga,

Plol No.65, Kothari Layoult, Venkatesh Nagar,
tlbarga, Karnataka - 585 103,

C.No.2J0/DTRB/SGR/2025, Date: 18-02-2025.

Sub:- Sangareddy Dist.~ Police Dept. - Urgent Implementation of Safety Me&fﬁurﬂﬁ
on NH-65 from Karnataka/Telangana State Border to Sangareddy X Road
under Short-Term & Long-Term Initiatives of NHAI - Regarding.

Ref:- District Road Safety Meeting held on 28.12.2024.

LI N
in accordance with the

Adverting to the subject and references cited above,
n accident

discussions in the recent District Road Safety Meeting (DRSC) and based O

statistics, 1 wish to bring the urgent need for additional safety measures on NH-65.

While it is encouraging that safety measures are being implemented at 13 identified

locations, 1 request the National Highways Authority of India (NHAI) to extend similar

initiatives to other critical areas, as detailed in Annexure-1.

The following measures are crucial for reducing accidents and improving road safety: -

1. Installation of 3-Stage High-Powered Blinkers at various accident-prone

Jocations to enhance visibility and alert drivers.

2. Speed Reduction Measures at Approaches & Habitations - Implementation of
rumble strips of adequate thickness with proper spacing between each strip and
set, along with road studs/cat eyes placed alternately for better night-time

visibility.

3. Improved Illumination in Habitation/Urban Areas — Adequate lighting should
be installed at identified locations to enhance visibility and safety for both
pedestrians and motorists.

Additionally, it was noted in the DRSC meeting that underpasses have been
approved at Nandhikandhi X’ Road, Arur X’ Road, Lingampally, and Digwal X’ Road.

However, these projects require immediate execution on a war-footing basis.

Furthermore, | would like to bring to your attention that, the Algol X’ Road on

NH-65 (Old NH-9), connecting Zaheerabad to Bidar, which has been identified as a

major accident-
movement, particularly carrying sugarcanc and agricultural produce, resulting in

frequent conflicts with highway traffic. In light of this, 1 strongly recommend the
nhance safety and prevent further

prone black spot. This intersection sees heavy commercial truck

construction of an underpass at the earliest 10 €

accidents.
Hence, 1 request to prioritize and expedite these critical safety interventions to
mitigate accidents and save lives. The details of the proposed measures are enclosed in

Annexure-1 for perusal and necessary action.
Yours faithfully
/

Encl: (As above) kﬂ L Q\.
Superiniéndent of Police

Sangareddy District
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Annesnre. 1'
""""" —— ——— - - — — o = a— ]
L. Aceldent Reduction Meswirds on NILES
Name of Juriedictionn] R TTTE - i =0 DA
BN sflietionk] |Naine of the A
. Polles Statlo + ..:“:::d“l i Qafaty madaires Required
e e e e = =1L e i e el
Pewer inkere & Service read Pequireid for ADD Mir from I
1 Kondamit 2 Aamyuktha Scheal to Yellamntn Templs Madinn Opening
0 Velinma temple ghven that parents deop and pick thetr children from the said |
|school & devosees sisiting the temple (SRD. t ZHB Direcsina) |
2 Shdtasvivpet Nagsanpalty Sign Hoards Rumble Strips. Solir Bhnkers. Road Studs %
5 Power Blinkers |
3 Satashivpet Gollnguden Sign Poards. Rumble Stripa. Solar Blinkers. Road Stds, |
Pawer Blinkers & High Mast '
4 Sadushivpet Sadashivpet Exit Sign Boards. Rumble Strips. Salar Blinkers. Road Studs &
Power Blinkess
5 Sadashivpet Nizampur X Road Sign Boards. Rumble Strips. Solar Blmkers. Road Studs &
Power Blinkers -
(] Sadashivpet Yenkapally X Road Sign Boards. Rumhl:e Sirips. Selar Blinkera. Road Sruds,
= Power Blinkers & High Mast ’
' Sadashivpet Mndiounta X Ropd_|5i60 Bowd=. Rumble Strips. Solar Btinkers. Road Studs &
3 Poweer Blinkers
-] Sadashivpet MRE Sien Boards. Rumble Strips. Solar Blinkers. Road Studs &
Power Blinkers
Q9 Sadashivpet Suraram X Road Sign Boards. Rumble Strips: Solar Blinkers. Road Smds &
Power Blinkers
1 i y
i Munipally Lingampally Power Blinker
1 Kali Kothur-D Sign Boards. Rumble Strips. Solar Blinkers. Road Studs
12 Kaohir Service Road To be constructed from Venkatpur T Road to
Venka g
: tapurXRoad | ohinthalgat Medinn Opening (SRD-ZHB Direction)
b Kohir Raipally X Road Power Blinkers
Given a Major Bridge over a rivulet, a new median opening
needs to be created at a distance of 500 meters from the
i Madri Road towards Zaheerabad direction, with provision of
14 Kohir Madri storage lane, traffic blinkers and appropriate sgnages. By
doing this, wrong direction travel can be eliminated which is
presently happening from Madri to Raipally Median Opening.
Also a High Mast to be considered.
15 Zahserahad Risal H 1 vall Sign Bosrd.'i. Rumble Strips. Solar Blinkers. Road Studs &
Power Blinkers
16 Chiragpally Aruna Scheol, Ranzole  |Power Blinkers
. Vehicular Under Pass [VUP) is required as this connects
17 Zaheergbad Town Algol X road Zaheerbad Town to Bidar, and this locality ean become a
economic commercial hub over a period of time.
18 Zaheerabad Town Indraprasta Power Hlinkers
E Sign Boards. Rumble Strips. Solar Blinkers: Road Studs
B TS &
19 Chiragpally juchenally Power Blinkers
20 Chiragpally Near Om Logistics, Satwar | Power Blinkers
21 Chiragpally Gopanpally Power Blinkers
a2 Chiragpally Opp kohinoor Dhaba, Satwar |Power Blinkers
23 Chiragpally Satyam dhaba, Chiragpally |Power Blinkers
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IN THE APPELLATE TRIBUNAL FOR ELECTRICITY

(Appellate Jurisdiction)

APPEAL NO. 230 OF 2024 & IA NO. 2314 OF 2023 & IA NO. 363 OF 2024

Dated: 9" September, 2024

Present:

Hon’ble Mr. Justice Ramesh Ranganathan, Chairperson

Hon’ble Smt. Seema Gupta, Technical Member (Electricity)

In the matter of:

1.

M/s DILIP BUILDCON LIMITED

Through its Authorized Signatory Mr. Arvind Singhal,
Having its registered office at Plot No. 5,

Inside Govind Narayan Singh Gate,

Kolar Road, Chunbhatti, Bhopal, MP — 400005.

NATIONAL HIGHWAY AUTHORITY OF INDIA
PIU, AURANGABAD

Through its authorised Signatory in terms of Policy
Guidelines/ Dispute Resolution/ 2004 Policy
Circular No. 2.1.70/ 2024 dated 25.01.2024,

Shri Ravindra S. Ingole, PIU, Aurangabad, NHAI
Having its office at B-23, Near Kamgar Chowk,
N-4, CIDCO, New Aurangabad

Maharashtra, PIN — 431003.

VERSUS

MAHARASHTRA ELECTRICITY REGULATORY
COMMISSION (MERC)

Through its Secretary,

World Trade Centre, Centre No. 1,

13" Floor, Cuffe Parade,

Mumbai — 400005,

MAHARASHTRA STATE ELECTRICITY
DISTRIBUTION COMPANY LTD (MSEDCL)
Through its Executive Engineer (Admn.)

O & M, Rural Circle, Opposite Garware Stadium,
MIDC, Chikalthana, Aurangabad — 431210.

Appellant No, 1

Appellant No. 2

Respondent No.1

Respondent No.2
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Counsel on record for the Appellant(s) . Aakriti Dawar
Harish Malik for Appellants 1 & 2

Counsel on record for the Respondent(s) : Pratiti Rungta for Res. 1
Shashwat Kumar
Rahul Chouhan

Shikha Sood
Raghav Kapoor for Res.2

JUDGMENT

PER_HON'BLE MR. JUSTICE RAMESH RANGANATHAN, CHAIRPERSON

I. INTRODUCTION:

The present appeal is filed both by M/s. Dilip Buildcon Limited (ie
the Contractor) and the National Highway Authority of India requesting this
Tribunal to set aside Clause 7.22.10 of the order passed by the MERC in
Case No. 226 of 2022 dated 31.03.2023 to the extent “Toll Collection
plazas including lightings on Express / National / State Highways" has
been classified under category LT-1l: LT Non-Residential or Commercial,
instead of Category LT VI: Street Light.

The reliefs sought by the Appellants in this Appeal, whereby a
limited challenge is mounted to the Impugned Order passed by the
Maharashtra Electricity Regulatory Commission ("MERC" for short) in
Case No. 226 of 2022 dated 31.03.2023, are to hold that: (i) LT Il
Commercial/Non-Residential tariff category would apply only to “Toll
Collection plazas” as per the Approved Tariff Schedule; (ii) street lighting
on the Highway would be covered under LT VI: Street Light and not LT-II:
Commercial/Non-Residential tariff category, as also held by the Bombay

High Court that would squarely apply to the present case as well; (iii) the
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words “...including lightings on Express / National / State Highways” have
been added in Para 7.22.10 of the Impugned Order, under LT Il
Commercial/Non-Residential tariff category, without assigning reasons and
without furnishing any justification; and (iv) even otherwise, these words
cannot have the effect of including all lighting on the entire Highway, but
would be limited only to those lightings that are meant for the Toll Collection
Plazas, but are located on the Highway.

. RIVAL SUBMISSIONS:

Elaborate submissions, both oral and written, have been put forth by
Sri. Saurav Aggarwal, Learned Counsel for the Appellant, Ms. Pratiti
Rungta, Learned Counsel for the 1% Respondent-MERC, and Sri
Shaswath Kumar, Learned Counsel for the 2" Respondent-MSEDCL. It is
convenient to examine the rival contentions, urged by Learned Counsel

on either side, under different heads.

lll. CONTRADICTIONS IN THE IMPUGNED ORDER
REGARDING CATEGORISATION:

A. SUBMISSIONS OF THE APPELLANTS:

Sri Saurav Aggarwal, Learned Counsel appearing on behalf of the
appellant, would highlight the contrast between Para 7.22.4.2 and Para
7.22.10 of the Impugned Order passed by the MERC in Case No. 226 of
2022 dated 31.03.2023, to submit that, though MSEDCL had proposed to
include only lightings on Express / National / State Highways, which were
not included under any other categories under L.T.Il: Non-
Residential/lCommercial category, apart from Toll Collection plazas,
MERC had brought all lightings on Express / National / State Highways,
(and not just lightings on Express / National / State Highways not included
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under any other category) under L.T.Il: Non-Residential/Commercial
category; and no reasons are forthcoming as to why the MERC chose to
go beyond even what MSEDCL had sought.

Sri Saurav Aggarwal, Learned Counsel, would further submit that, in
the Approved Tariff Schedule- under LT Il category, there is mention of
only ‘Toll Collection Plazas’ without the inclusive words “...including
lightings on Express / National / State Highways.”; it is the Approved
Tariff Schedule which ultimately applies; the mention of only ‘Toll
Collection Plazas' in the Tariff Schedule would mean that the intention of

MERC was only to add Toll Collection Plazas; the words "...including
lightings on Express / National / State Highways™ after 'Toll Collection
Plaza' were, thus, not intended to include all lightings on the Highways, as
otherwise the entry in the Approved Tariff Schedule would have read so;
as the above stated clarification at Para 7.22.10 is absent, the Approved
Tariff Schedule, annexed to the Impugned Order, to the extent that
“lightings on express/national/state highway” is omitted, it is only “foll
collection plazas™ at entry (e ) which should be categorised under LT I
Commercial/Non- Residential tariff category, and not lightings on National

Highways.
B. ANALYSIS:

As shall be detailed hereinafter, it is evident from the impugned
order itself that the proposal submitted by MSEDCL, with respect to non-
residential or commercial consumer category, was to include “toll
collection plazas including on Express/ National/ State Highways not
included in any other categories” under LT Il category. What MSEDCL
had sought was not inclusion of all lightings, on the entire stretch of the
National Highways, in L, T Il category but only such lighting which did not
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form part of any other category i.e. any category other than LT-ll non-
residential or commercial consumer category. In effect, acceptance of the
proposal of MERC would have resulted in street lighting, which hitherto
were classified under LT VI category, being excluded from L.T.Il category.
Curiously the entry, as referred to in the impugned order passed by
MERC, appears to have been erroneously understood by MSEDCL as
bringing the entire lighting on the National Highways within the ambit of
LT-Il category. This understanding of MSEDCL, if accepted, would
amount to the MERC having travelled even beyond the proposal
submitted by MSEDCL. While it cannot be said that the MERC lacks
power to do so, It cannot also be lost sight of that, in such an eventuality,
the MERC was obliged to assign reasons as to why it chose to include
street lights on the entire length on the National Highways, despite such a
relief not even having been sought by MSEDCL. MERC has failed to
assign reasons, for doing so, in the impugned order. But for the fact that
lighting on Express/National/State Highway has been associated along
with toll collection plazas, by use of the word “including”, the appellants
would have been justified in their submission that MSERC has granted
MSEDCL a relief which they had themselves not sought.

Yet another contradiction is that in the tariff schedule, under LT-II:
LT— non-residential or commercial, what is included is only “foll collection
plazas®” and not “lighting on Express/National/State Highways”. As is clear
from what has been stated in the Tariff Schedule itself, the tariff referred to
in the tariff schedule supersedes the tariff so far in force, and is subject
only to the provisions of the Regulations and the directions issued by the
Commission from time to time. If the tariff stipulated in the tariff schedule
were alone to be taken into consideration, then it is only “toll collection
plazas” which fall within LT-Il Commercial category, and not “street
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lighting on the National Highways”. These contradictions in the impugned
order would render implementation, of the tariff stipulated for different
categories, by MSEDCL extremely difficult.

It is unnecessary for us to delve into these contradictions any
further, as we are satisfied, for reasons stated later in this order, that it is
only lighting on National Highway at, and in close proximity to, the Toll
collection plazas which have been brought within the ambit of L.T.II
category.

IV. ARE ‘LIGHTINGS ON EXPRESS / NATIONAL / STATE
HIGHWAYS’ A STAND ALONE CATEGORY?

A. SUBMISSIONS OF THE APPELLANTS:

Sri Saurav Aggarwal, Learned Counsel appearing on behalf of the
appellant, would submit that insertion of “Toll Collection Plazas including
lightings on Express / National / State Highways”, in Para 7.22.10 of the
impugned Tariff Order, is only an addition of the premises; the question is
whether the entire Highway premises is included or only those relating to
Toll Collection Plazas, since that is the place where toll fee is collected;
the apparent attempt to misuse Para 7.22.10 is evident from the reply of
MSEDCL which is interpreting this addition to mean as if the ‘'lightings on
Express / National / State Highways' is a stand-alone category; ideally, by
applying the principles of ejusdem generis, the addition of the broad
words, i.e., “lightings on Express / National / State Highways" after “Toll
Collection Plazas' would be to include them in the specific meaning of “Toll
Collection Plaza’, and the same would qualify the said broad words; the
gjusdem generis doctrine provides that the general words which follow the
specified words will be restricted to the same class of the specified words;
as held in Maharashtra University of Health and others vs Satchikitsa
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Prasarak Mandal & Others, (2010) SCC 78, the doctrine of ejusdem
generis is a facet of Noscitur a sociis, when general words are
juxtaposed with specific words, general words cannot be read in isolation,

and their colour and content should be derived from their context.

Sri Saurav Aggarwal, Learned Counsel, would further submit that
use of “including”, followed by a list, would mean that the items mentioned
are part of a larger group or category; the items in the list, following the
word “including” cannot travel beyond the category mentioned prior to the
word “including”; otherwise, no purpose would be served in using the word
“including”; therefore, if all “lightings on Express / National / State
Highways” were to be covered, there was no need to first refer to “Toll
Collection Plazas”, and then include lightings on National Highways within
it; instead it could straight away have been stated as “all lightings on
Express / National / State Highways”; applying the rule of ejusdem generis,
would require the words, “including lightings on Express / National / State
Highways™ in Para 7.22.10 of the impugned Tariff Order, to take colour
from the word “Toll Collection Plazas”, and it would then include not only
lightings at the Toll Collection Plazas, but also those lightings meant for
the Toll Collection Plaza located onthe highway; however, it still cannot
mean the entire National Highway.

B. ANALYSIS:

Section 62 of the Electricity Act relates to determination of tariff.
Section 62(3) enables the Appropriate Commission to differentiate
between consumers according to the consumer's load factor, power factor,
voltage, total consumption of electricity during any specified period or the
time at which the supply is required or the geographical position of any
area, the nature of supply and the purpose for which the supply is
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required. Classification of consumers of electricity, on the basis of different
parameters, is a power conferred on the Regulatory Commissions under
Section 62(3) of the Electricity Act.

In the exercise of the powers conferred by clause (h), (i), (), (1), (m),
(0), (y), (zd), (ze), (zf), (zg), (zh) and (zp) of sub-section (2) of Section
181, read with the proviso to sub-section (1) of Section 36 and other
provisions of the Electricity Act, the Maharashtra Electricity Regulatory
Commission (“the MERC” for short”) made the Maharashtra Electricity
Regulatory Commission (Multi Year Tariff) Regulations, 2019 (“the 2019
Regulations” for short). The 2019 Regulations extend to the whole of the
State of Maharashtra, and are applicable to existing and future Generation
Companies, Transmission Licensees, Distribution Licensees, Maharashtra
State Load Despatch Centre (MSLDC), and their successors for
determination of Aggregate Revenue Requirement, Tariff, and Fees and
Charges of MSLDC in all matters covered under these Regulations from
April 1, 2020 up to March 31, 2025.

Clause 91 of the 2019 Regulations relates to determination of Retail
Supply Tariff. Clause 91.1 (like Section 62(3) of the Electricity Act) enables
the Commission to categorize consumers on the basis of their load factor,
power factor, voltage, total consumption of electricity during any specified
period or the time at which the supply is required or the geographical
position of any area, the nature of supply and the purpose for which the
supply is required. Clause 91.3 stipulates that the retail supply tariff for
different consumer categories shall be determined on the basis of the
Average Cost of Supply, computed as the ratio of the Aggregate Revenue
Requirement of the Distribution Licensee for the Year determined in
accordance with Regulation 81. Clause 91.5 requires the Commission,
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while determining the tariff, to also keep in view the cost of supply at
different voltage levels and the need to minimise tariff shock to

consumers.

In the exercise of the powers conferred by Section 43(1) read with
Section 181(2)(t) and other provisions of the Electricity Act, the MERC
made the “Maharashtra Electricity Regulatory Commission (Electricity
Supply Code and Standards of Performance of Distribution Licensees
including Power Quality) Regulation 2021 (the “Supply Code” for short).
Clause 1.5 thereof makes the Supply Code applicable to all Distribution
Licensees and all Consumers in the State of Maharashtra. Regulation
2.2(l) classifies consumers into three broad categories (i) Low Tension
Consumers (ii) High Tension Consumers and (iii) Extra High-Tension
Consumers. Regulation 2.2(q) defines “Designated Consumers” to mean
consumers using or engaged in the processes mentioned in the said
clause, which includes Malls, Hotels, Banking etc. and which are
connected at a supply voltage of 11 kV and above.

Regulation 14 of the Supply code relates to classification and re-
classification of consumers into tariff categories and, thereunder,
Distribution Licensees may classify or reclassify a consumer into various
Commission’s approved tariff categories based on the purpose of usage
of supply by such consumers. Under the proviso thereto, the Distribution
Licensee shall not create any tariff category other than those approved by
the Commission ie the MERC.

The power conferred by Regulation 14 on a Distribution Licensee, to
classify or reclassify a consumer, is subject to MERC having approved
such tariff categories. Classification of consumers into distinct tariff
categories must also be based on the purpose of usage of supply by such
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consumers. The test of classification/re-classification of a consumer, in
different/distinct tariff categories, is the purpose for which supply of
electricity is used by such a consumer.

Para 7 of the impugned order dated 31.03.2023 relates to tariff
philosophy, tariff design and category-wise tariffs for FY 2023-24 and FY
2024-25. Para 7.1 details the overall approach for tariff design. Para 7.1.1
records that MERC had kept in view the objects of the Electricity Act,
2003, as set out in its Preamble, including protection of interests of
consumers, supply of electricity to all areas and rationalisation of tariffs as
also the principles of tariff determination set out in Sections 61 and 62 of
the Electricity Act, 2003 and the 2019 Regulations prescribed in the tariff
design. Para 7.1.3 states that a simpler and rationalised tariff structure
helps easy understanding by consumers, and creation of many different
categories gives discretionary power to Discoms while charging ftariff.
Para 7.1.5 states that, as a progressive step towards simpler and
rationalized tariff structure, the Commission had, in the MYT Order,
reduced the number of categories from the existing tariff structure; the
Commission had, while retaining the existing tariff categories and slabs as
notified under the MYT Order, reclassified certain categories of
consumers, and clarifications, for applicability of tariff category for certain
class of consumers, had been incorporated in the MTR Order upon
considering the objections, comments and suggestions received through
the public consultation process as also upon scrutiny of submissions
made by MSEDCL in this respect; and the proposed categorisation and
clarifications, regarding classification of certain consumers, were
elaborated in paras 7.22 to para 7.24 of the impugned order.
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After taking note of the order in Appeal No. 106 of 2008 wherein this
Tribunal had recognized the Commission’'s power to design the tariff in its
own wisdom, Para 7.1.7 of the impugned order records that, in the light of
the said judgment, the Commission was proceeding with its intended
approach of reducing the number of categories and slabs by merging
similarly placed consumer categories while ensuring that the existing

consumers in these categories are not significantly impacted.

The concepts of tariff categorization and applicability are addressed
in Para 7.1.52. It is stated therein that merging or elimination of existing
consumer categories, or classification or recategorization of certain class
of consumers, would be done considering the End Use, Energy
Consumption, Socio-Economic Profile, Consumption Pattern/ Loan Factor
etc; these factors have been examined by the Commission while deciding
on merging of categories; the Commission had significantly reduced tariff
categories, upon merging/re-classification of certain class of consumers in
Case 322 of 2019 ie the MYT Order; and a similar approach was being
continued without creation of any new category or sub-class but, at the
same time, addressing concerns of the consumers and MSEDCL through
clarifications regarding applicability of tariff category and modifying the
scope, coverage of classification of Tariff category as covered under the
Tariff Schedule. What the MERC has conveyed, in Para 7.1.52 of the
impugned order, is that, while no new categories have been created, the
Commission has clarified regarding the tariff category applicable to a
particular category of consumers; and to modify the scope and coverage

of classification of a tariff category in terms of the tariff schedule.

Para 7.2.2 records the additional services and clarifications for tariff
applicability. Para 7.22.1 records that MSEDCL had identified new usages
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and had added them in the tariff applicability proposal. Para 7.22.4 are the
proposals for L.T.Il: non-residential or commercial consumers category
and, thereunder, MSEDCL proposed, in Para 7.22.4.1, that the category of
“Non-Residential, Commercial and Business premises, including
Shopping Malls and Showrooms” be added to “Exhibition Centres, Ware
Houses/Godowns, Resorts, Canteens/ Cafeterias, Tea shops, Logistics
and Transportation services”. Para 7.22.4.2 records the proposal of
MSEDCL to include “Toll Collection plazas including lightings on Express /
National / State Highways not included under any other categories”, under
this category ie under the category of L. T.ll: non-residential or commercial
consumers. Para 7.22.4.3 records the proposal of MSEDCL to include
Mobile Shoppe’s under this category and Para 7.22.4.4 records that
MSEDCL proposed to include Training Centres under the category of
“Separate Sports Clubs/facilities, Health Clubs/facilities, Gymnasiums,
Swimming Pools not included in others to be included in this category”.

Thereafter, from para 7.22.5 to 7.22.10, are the Commission’s
analysis and views. In Para 7.22.5 the Commission notes the submission
of MSEDCL regarding applicability and classification of various classes of
consumption as per usage as proposed under the residential or non-
residential/commercial category, and that the Commission confirmed such
classification based on usage as proposed by MSEDCL. The Commission
further observed that necessary modifications in the Tariff Schedule, to
reflect this classification of usage under respective consumer category,
had been incorporated. Para 7.22.10 records that, in order to have clarity
in applicability of non-residential or commercial tariff, the Commission
approved inclusion of the Exhibition Centres, Ware Houses/Godowns,
Resorts, Canteens/ Cafeterias, Tea shops, Logistics and Transportation

services, Toll Collection plazas including lightings on Express /
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National / State Highways, Mobile Shoppes, Sports Clubs/facilities,
Health Clubs/facilities, Gymnasiums, Swimming Pools and Training
Centres under this category.

The tariff schedule for FY 2023-24 and FY 2024-25 is detailed in
Annexure-l to the impugned order. Thereunder MERC, in the exercise of
its powers under Section 61 and 62 of the Electricity Act, determined, by
order dated 31.03.2023, the tariff for supply of electricity by the
Distribution Licensees ie MSEDCL to various categories of consumers as
applicable from 01.04.2023. The tariff schedule for “LT-ll: LT-Non-
Residential/ or Commercial” is stated to be appliable for electricity used at
low/medium voltage in non-residential/non-residential/or commercial
premises for commercial consumption meant for operating various
appliances used for purposes such as lighting, heating, cooling, cooking,
entertainment, leisure and water pumping in, but not limited to, the
following premises. Among categories (a) to (k), detailed thereunder, is
category (e) “Toll Collection plazas”. What is however missing in category
(e) of the tariff schedule in “LT-ll: LT-Non-Residential/or Commercial” are
“lightings on Express / National / State Highways” which is the
categorisation made under para 7.22.4.2 and 7.22.4.10 of the impugned

order.

As stated in the tariff schedule, “category LT-1l : LT-Non-Residential
or Commercial' is applicable to premises which (i) use electricity at
low/medium voltage in non-residential, non-industrial and or commercial
premises, (ii) such usage of electricity is for commercial consumption
meant for operating various appliances, and (iii) usage of electricity for
operation of various appliances is for purposes such as (a) lighting, (b)
heating (c) cooling (d) cooking (e) entertainment/leisure and (f) water
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pumping. It is, however, made clear that the tariff category is not limited to
the premises referred to in clauses (a) to (k) thereunder. What is sought to
be conveyed thereby is that, as so long as the aforesaid criteria is
satisfied, other premises may also fall within “LT-/l: LT-Non-Residential or

Commercial” category.

The question which necessitates examination is whether (i) “Toll
Collection plazas” and (ii) “lighting on Express/National/State Highways"
satisfy the aforesaid test, and thereby fall within “LT-/l - LT - Non-
Residential or Commercial” category. It is only if the premises is used for
consumption of electricity for commercial use can it be said to satisfy the
afore-said requirements. “Commercial use” would mean the use of certain
mercantile products, tools or intellectual property for financial gain. It is
only if “Toll Collection plazas® and “lighting on Express/National/State
Highways” are used for commercial purposes, ie to make financial gain,
can their classification under “LT-/l : LT - Non-Residential or Commercial”

category be justified.

In this context, it is useful to take note of the contents of the

agreement entered into between the first and the second Appellants.

C. RELEVANT CLAUSES OF THE AGREEMENT:

An Engineering, Procurement and Construction Agreement was
entered into between the Chairman, National Highways Authority of India
and the first Appellant. Article 2 of the said Agreement relates to the scope
of the Project. Article 2.1 provides that, under this Agreement, the scope
of the Project shall mean and include (a) construction of the Project
Highway on the site set forth in Schedule-A and as specified in Schedule-
B together with provision of project facilities as specified in Schedule-C,
and in conformity with the specifications and standards set forth in
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Schedule-D; (b) maintenance of the Project Highway in accordance with
the provisions of this Agreement, and in conformity with the requirements
set forth in Schedule-E; and (c) performance and fulfilment of all other
obligations of the contractor in accordance with the provisions of this
Agreement. Article 3 of the Agreement relates to the obligations of the
Contractor. Article 3.1.1 stipulates that, subject to and on the terms and
conditions of this Agreement, the Contractor shall undertake survey,
investigation, design, engineering, procurement, construction, and
maintenance of the Project Highway and observe, fulfill, comply with and
perform all its obligations set out in this Agreement.

The project facilities, referred to in Clause 2.1 of the Agreement, are
detailed in Schedule-C and, there-under, the contractor is required to
construct the Project Facilities in accordance with the provisions of this
Agreement; and such Project Facilities shall include, among others, (a) toll
plaza(s), and (h) street lighting. Clause 2 of Schedule-C contains the
description of the project facilities. The description of “toll plazas” is given
in Clause 2.1 of Schedule-C. Clause 2.8 relates to lighting and, there-
under, the lighting facilities shall be provided as per Schedule “B" and
Schedule “D” including but not limited to (a) high mast lighting and (b)
street lighting for service road/ slip road. The total length of street lighting
is stipulated as 20.506 kilometers, and the Note there-under stipulates
that street lights should also to be provided at Road Over Bridge, Major
Bridge, Toll Plaza, Bus bays, Track lay-bys locations, Minor junctions and
built up area along the project road; and the lightings shall be as per
Schedule-D and other relevant IRC codes.

It is clear from the afore-said provisions of the Agreement that, as

against the total length of the highway, the Agreement requires only a part
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thereof to be provided with street lights. The stipulation in the agreement,
of the places where such lighting should be provided, also makes it clear
that the object of providing lighting at such places is to ensure safety and
avoid accidents. Provision of lighting at places such as major bridges,

major bridges, junctions etc is evidently not for any commercial purpose.

As noted hereinabove, Para 7.22.10 of the impugned order not
only brings within LT-Il category “toll collection plazas including lightings
on Express/ National/ State Highways.”, but also several other premises.
such as exhibition centres, warehouses/ godowns, resorts, canteens/
cafeterias etc. If the intention was to bring all street lightings on National
Highways within LT-Il category, MERC would have treated ‘lightings on
Express/ National/ State Highways” as a separate entry under LT-II,
similar to exhibition centres, warehouses/ godowns, resorts, canteens/
cafeterias, and would not have clubbed it with “toll collection plazas” by
use of the conjunction “including”.

D. USE OF THE WORD “INCLUDING”: ITS SCOPE:

Black’s Law Dictionary defines the word “include” to mean: "To
contain as a part of something. The participle including typically indicates
a partial list”. Use of word “include” enlarges the scope of the definition
(Municipal Corpn. of Greater Bombay v. Indian Oil Corpn. Ltd., 1991
Supp (2) SCC 18 : AIR 1991 SC 686), and when it is so used, the words
or phrases must be construed as comprehending, not only such things as
they signify according to their natural import but also those things which
the interpretation clause declares that they shall include (ESI
Corpn. v. High Land Coffee Works, (1991) 3 SCC 617; Oswal Fats &
Oils Ltd. v. Commr. (Admn.), (2010) 4 SCC 728; CTO v. Rajasthan
Taxchem Ltd., (2007) 3 SCC 124; Associated Indem Mechanical (P)
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Ltd. v. W.B. Small Industries Development Corpn. Ltd., (2007) 3 SCC
607).

The word “include” is generally used as a ward of extension. (Forest
Range Officer v. P. Mohammed Ali, 1993 Supp (3) SCC 627) It is an
inclusive definition and expands the meaning (Doypack Systems (P)
Ltd. v. Union of India, (1988) 2 SCC 299). When the word “includes” is
used in a phrase or sentence, it makes the phrase/ sentence enumerative
but not exhaustive. The term defined will retain its ordinary meaning, but
its scope would be extended to bring within it matters, which in its ordinary
meaning may or may not comprise (Mamta Surgical Cotton
Industries v. Commr. (Anti-Evasion), (2014) 4 SCC 87).

The words ‘toll collection plazas”™ would, ordinarily, not be
understood as encompassing within its scope ‘lighting on National
Highways”. While the words “toll collection plaza” continues fo retain its
ordinary meaning, its scope is extended, by use of the word “including”, to
bring within it “lighting on National Highway” also, which would otherwise
not have comprised within its ordinary meaning. By the use of the word
“‘including”, the scope of “toll collection plaza”, inserted in L.T.ll category,
has been expanded to also include, within its ambit, “lightings on National
Highways”. Consequently, it is only such lightings on National Highways
which are associated with or form part of “toll collection plazas” which fall
within LT-II category, and not lighting on the entire stretch of the National
Highway as, otherwise, there was no justification in including “ightings on
National Highways” along with ‘“foll collection plaza”, and ‘“lightings on
National Highways” could well have been inserted as a separate and
distinct entry similar to exhibition centres, warehouses/ godowns, resorts,

and canteens/ cafeterias.
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E. DOCTRINE OF EJUSDEM GENERIS AND NOSCITUR A
SOCIIS:

In Maharashtra University of Health Sciences v. Satchikitsa
Prasarak Mandal, (2010) 3 SCC 786, on which reliance is placed on
behalf of appellant, the Supreme Court held that the Latin expression
“ejusdem generis”, which means “of the same kind or nature”, is a
principle of construction, meaning thereby when general words in a
statutory text are flanked by restricted words, the meaning of the general
words are taken to be restricted by implication with the meaning of the
restricted words; this is a principle which arises “from the linguistic
implication by which words having literally a wide meaning (when taken in
isolation) are treated as reduced in scope by the verbal context”; it may be
regarded as an instance of ellipsis, or reliance on implication; this principle
is presumed to apply unless there is some contrary indication; this
ejusdem generis principle is a facet of the principle of noscitur a sociis;
the Latin maxim noscitur a sociis contemplates that a statutory term is
recognised by its associated words; the Latin word “sociis” means
“society”; therefore, when general words are juxtaposed with specific
words, general words cannot be read in isolation; and their colour and

their contents are to be derived from their context.

The Rule ‘Noscitur a sociis’, according to Maxwell, means that
where two or more words which are susceptible of analogus meaning are
coupled together they are understood to be used in their cognate sense.
They take, as it were, their colour from each other, the meaning of the
more general being restricted to a sense analogous to that of the less
general. (State of Bombay v. Hospital Mazdoor Sabha, AIR 1960 SC
610; Lokmat Newspapers Pvt. Ltd. v. Shankar Prasad, (1999) 6 SCC
275; Bharat Heavy Electricals Ltd. v. Globe Hi Fabs Ltd., (2015) 5 SCC
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718; Brindavan  Bangles  Stores v. Asst. Commissioner  of
Commercial Taxes, (2000) 1 SCC 674). The term “ejusdem generis”, a
facet of Noscitur a Sociis, means that the general words following certain
specific words would take colour from the specific words. (Commissioner
of Trade Tax, U.P.v. M/s. Kartos International, (Judgment in Civil
Appeal Nos. 2983-2988 of 2011 dated 06.04.2011)). Some articles are
taken separately, and some articles are grouped together. When they are
found grouped together, each word in the entry draws colour from the
other words therein. [Paradeep Aggarbatti, Ludhianayv. State of
Punjab, (1997) 96 ELT 219; M/s. Kartos International, (Judgment in
Civil Appeal Nos. 2983-2988 of 2011 dated 06.04.2011)].

The Latin words “ejusdem generis™ (of the same kind or nature)
are attached to a principle of construction whereby wide words,
associated in the text with more limited words, are taken to be restricted
by implication to matters of the same limited character. The doctrine
of ejusdem generis applies when (i) the statute contains an enumeration
of specific words; (ii) the subjects of the enumeration constitute a class or
category; (iii) that class or category is not exhausted by the enumeration;
and (iv) there is no indication of a different intent. General words must
ordinarily bear their natural and larger meaning, and need not be confined
“ejusdem generis” to things previously enumerated unless the language of
the statute spells out an intention to that effect. (GMR Energy
Limited v. Government of Karnataka, 2010 LAWS (KAR) (3) 40; M/s.
Siddeshwari Cotton Mills (P) Ltd.v. Union of India, (1989) 2 SCC
458 : AIR 1989 SC 1019).

The general expression has to be read to comprehend things of the

same kind as those referred to by the preceding specific things
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constituting a genus. (Asstt. C.C.E. v. Ramdev Tobacco Company,
(1991) 2 SCC 119:AIR 1991 SC 506; Tribhuban Parkash
Nayyar v. Union of India, (1969) 3 SCC 99 : AIR 1970 SC 540; GMR
Energy Limited, 2010 LAWS (KAR) (3) 40). The preceding words or
expressions of restricted meaning must be susceptible of the import that
they represent a class. (GMR Energy Limited, 2010 LAWS (KAR) (3)
40, Statutory Interpretation Rupert Cross (p.116); Amar Chandra
Chakraborty v. The Collector of Excise, Tripura, (1972) 2 SCC
442 : AIR 1972 SC 1863; UPSEB v. Hari Shankar, (1978) 4 SCC
16 : AIR 1979 SC 65).

For the ejusdem generis principle to apply there must be sufficient
indication of a category that can properly be described as a class or
genus. (Francis Bennion: Statutory Construction [pgs 830-
831). ‘Unless you can find a category’ ‘there is no room for the application
of the ejusdem generis doctrine’. The only test is whether the specified
things which precede the general words can be placed under some
common category. This means that the specified things must possess
some common and dominant feature. (S.S. Magnhild v. Mcintyre Bros.
& Co. (1920) 3 KB 321).

To invoke the ejusdem generis rule, there must be a distinct genus
or category running through the bodies already named. The specific words
must apply not to different objects of a widely differing character, but to
something which can be called a class or kind of objects. (Rajasthan
State Electricity Boardv. Mohan Lal, AIR 1967 SC 1857;
Maxwell: ‘Interpretation of Statutes’; United Town Electric Co.,
Ltd. v. Attorney-General for Newfoundland, (1939) 1 ALLER 423 (PC)).

The nature of the special words and the general words must be
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considered before the rule is applied. (Jagdish Chander
Gupta v. Kajaria Traders (India) Ltd., AIR 1964 SC 1882). It is a
requisite that there must be a distinct genus, which must comprise more
than one species, before this rule can be applied. (State of Bombay v. Ali
Gulshan, AIR 1955 SC 810).

As noted hereinabove, the principle of ejusdem generis means that,
where general words follow enumeration of persons or things by particular
and specific words, the general words must be understood as applying to
persons or things of the same general kind or those specifically
enumerated. The genus, or the common thread running through all the
entries in L.T.ll category, is that they are premises where electricity is
consumed for a commercial purpose. All the specified words in Clause
7.22.10 are premises where commercial activities are carried on or, in
other words, premises which are put to commercial use. Toll Collection
Plazas are places/premises where toll is collected for the use of the
Highway by different kinds of motor vehicles which can, possibly, be held
to be a commercial activity. However “lighting on National Highway”, if
disassociated with “toll collection plazas”, would not fit in with other entries
in L.T.Il category, as the entire stretch of the National Highway would not

constitute premises where commercial activity is carried on.

Collection of toll is a compensatory measure for construction of the
road and other associated infrastructural facilities thereat, and not for the
purpose of gain. It is, however, possible to contend (though such a
contention is not free from doubt) that commercial activities are carried on
at the toll collection plaza, since user charges are collected thereat. In any

event, as the Appellants have chosen not to question inclusion of “toll

Page 21 of 53



Judament in Appeal No. 230 of 2024

87

collection plazas” in L.T.ll category, it is unnecessary for us to dwell on

this aspect any further.

By use of the word “including” between “toll collection plazas” and
“lighting on National Highways”, MERC must be understood to have
brought within the ambit of L.T. Il category only such lighting on the
National Highways which either form part of or are associated with toll
collection plazas i.e. toll collection plazas and places adjacent thereto,
where lighting is provided for commercial activities being carried on
thereat, such as restaurants, shops etc located near the toll collection
plazas. That does not, however, mean that street lighting provided at a fair
distance from the toll collection plaza, where such lighting is provided not
for carrying on any commercial activity, would also fall within LT-II
category. The submission of MSEDCL that all street lightings, on the
entire stretch of the National Highways, would fall within LT-Il category
does not, therefore, merit acceptance. Street lighting on the National
Highway, other than those where some form of commercial activities are
carried on in proximity to the toll collection plazas, would therefore not fall
within LT-II category.

V. DO STREETLIGHTS ON THE ENTIRE STRETCH OF THE

NATIONAL HIGHWAY MEET THE CONDITIONS STIPULATED
FORLT Il CATEGORY?

A. SUBMISSIONS OF THE APPELLANTS:

Sri Saurav Aggarwal, Learned Counsel appearing on behalf of the
appellant, would submit that the main body of what type of connections
would be covered under LT Il has remained the same over the past tariff
orders:
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MERC’s Order dated | MERC's Order dated MERC’s Order dated
17.08.2012 in Case No. | 30.03.2020 in Case No. | 30.03.2023 in Case No.

12 of 2011 322 of 2019 226 of 2022
(A) 0-20 kW Applicability: A) 0-20kW

Electricity used at| This ftariff category is| This tariff category is
Low/Medium Voltage in | applicable for electricity | applicable for electricity
all non-residential, non- | used at Low/Medium | used at Low/Medium

industrial premises | voltage in non-residential, | voltage in non-
and/or commercial | non-industrial and/or | residential, non-industrial
premises for | commercial premises for| and/or commercial
commercial commercial  consumption | premises for commercial

consumption meant for | meant for operating various | consumption meant for

operating various | appliances used for | operating various
appliances used for | purposes such as lighting, | appliances used for

purposes  such as | heating, cooling, cooking, | purposes such as

lighting, heating, | washing/ cleaning, | lighting, heating, cooling,
cooling, cooking, | entertainment/ leisure and | cooking, entertainment/
washing/ cleaning, | water pumping in, but not | leisure and water

entertainment/ leisure, | limited to, the following | pumping in, but not

pumping in following | premises: limited to, the following
(but not limited to) premises:
places:

Learned Counsel would submit that, from the above extracted table,
it is clear that the LT Il: Commercial/Non-Residential tariff category is
applicable in respect of the following : (i) Electricity used at Low/Medium
voltage, (ii) in non-residential, non-industrial and/or commercial premises
and other specified premises, and (iii) for commercial consumption meant
for operating various appliances used for purposes such as lighting,

heating, cooling, cooking, entertainment/ leisure and water pumping;
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Clause (e) has been added to the definition of LT Il tariff category; it is
only an addition of the premises; even if the entire Highway is included in
LT Il, it would only be an inclusion of the premises; it would not, by itself,
mean that all lighting on the Highway would be under LT Il connection; for
any connection to be under LT II, even on a Highway (assuming that the
entire Highway has been included in LT Il by the Impugned Order), it has to
be “for commercial consumption meant for operating various appliances
used for purposes such as lighting, heating, cooling, cooking,
entertainment/ leisure and water pumping”; as per Schedule C of the
Contract between DBL and NHAI, lighting (called as street lighting) is not
to be provided for the entire length of the Highway, but the lighting is to be
provided at specific points such as major junctions (such as village
intersections, Vehicular Under-Passes (VUPs), Road over Bridge (ROB) —
through High Mast lighting; and for minor junctions such as service roads
for villages or colleges - through street lighting; and slip roads, truck lay-
bys and bus bays — through street lighting.

Sri Saurav Aggarwal, Learned Counsel, would further submit that
there is no requirement of having lighting throughout the Highway; per se
the Highway does not require street lighting; the Highway can be operated
without lighting; however, they are provided at specified points for safety
purposes because the Highway is adjacent to a village or town or there is
an inter-section with other roads etc; many of these lightings are not even
used by the Highway users, but by others; lighting on the Highway does
not, in any manner, contribute to the activity of operating the Highway
and/or revenues being received; thus, the street lights on the Highway are
not for use for commercial purposes; a comparison can be made with
electricity consumed for lighting a hotel or restaurant or club or bank or
showroom etc; without the lighting, such establishments cannot operate ;
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this would apply to all premises enlisted in the LT Il category; the
consumer categories included under LT Il are those wherein electricity
usage is directly correlated with the facilitation of some commercial activity,
resulting in profit generation for the consumer i.e., the sole purpose of
using electricity is to generate profits; this is not so in the case of the
National Highway; lightings on Highways are neither similarly placed with
any of the consumer category enumerated under LT-Il category, nor is
there any overlap/similarity based on the nature of their usage (being the
main criteria for re-classification of the appellant's street light
connections); and there is no link between the lighting and commercial
activity on the Highway.

B. SUBMISSIONS URGED ON BEHALF OF MERC:

Ms. Pratiti Rungta, Learned Counsel appearing on behalf of MERC,
would submit that the tariff category LTIl has to be read in its entirety, and
the terms included in item (e) cannot be ignored or rendered otiose or
nugatory; further, with no challenge to the tariff category “Toll Collection
Plaza”, its explanation is being impugned which could render portions of
the Tariff Category otiose; (Refer: State of T.N. Vs. K. Shobana, (2021) 4
SCC 686, Para 12; and Union of India Versus Hansoli Devi, (2002) 7
SCC 273, Para 9); Paragraph 7.22.10, impugned to the extent of
explanation to the Tariff Category LT Il, and item (e) of the tariff schedule,
has to be seen in the light of the wording in the Tariff Category; the term
“Plaza” cannot be equated with Toll Collection booth alone, as sought to
be espoused by the Appellant; the word “Plaza” incorporated in the tariff
entry gives it a wider import; and the definition of the term “Plaza” as
defined in the Merriam Webster Dictionary is as under:

“Plaza:
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1a: a public square in a city or town
b: an open area usually located near urban buildings and often
featuring walkways, trees and shrubs, places to sit, and sometimes

shops

2: a place on a thoroughfare (such as a turnpike) at which all traffic
must temporarily stop (as to pay tolls)

3: an area adjacent to an expressway which has service
facilities (such as a restaurant, gas station, and restrooms)

4: SHOPPING CENTER”

(relevant extract)

Ms. Pratiti Rungta, Learned Counsel, would further submit that the
tariff entry “Toll Collection Plaza” is clear and unambiguous; the impugned
Paragraph 7.22.10, in the new tariff order dated 31.03.2023, which
stipulates inclusion of lightings on Express/National/State Highways, is
merely an explanation of the tariff entry; as per the new tariff order dated
31.03.2023, LT-Il Commercial Tariff will apply to all Toll Collection Plazas
and also to lightings on Express/ National/ State Highways, which are
specifically toll roads; also, all the lightings installed on service roads,
inter-sections of villages or towns, to the extent the same form part of any
Express/ National/ State Highway, will be charged LT-Il Commercial Tariff;
and Express/National/State Highways or any other roads built by local
bodies which are not toll roads, and give its access to the general public
free of charge, are not included in the Tariff Entry / Tariff Categorization,
LT Il - Commercial Tariff.

C. JUDGEMENTS RELIED ON BEHALF OF MERC:

In Union of India v. Hansoli Devi, (2002) 7 SCC 273, the Supreme
Court held that, if the words of the statute are in themselves precise and
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unambiguous, then no more can be necessary than to expound those
words in their natural and ordinary sense; the words themselves alone do,
in such case, best declare the intention of the lawgiver; it is a cardinal
principle of construction of a statute that when the language of the statute
is plain and unambiguous, then the court must give effect to the words
used in the statute, and it would not be open to the courts to adopt a
hypothetical construction on the ground that such construction is more
consistent with the alleged object and policy of the Act; a provision is not
ambiguous merely because it contains a word which in different contexts
is capable of different meanings; it would be hard to find anywhere a
sentence of any length which does not contain such a word; a provision is
ambiguous only if it contains a word or phrase which, in that particular
context, is capable of having more than one meaning; if, on going through
the plain meaning of the language of statutes, it leads to anomalies,
injustices and absurdities, then the court may look into the purpose for
which the statute has been brought and would try to give a meaning,
which would adhere to the purpose of the statute; it is not a sound
principle of construction to brush aside words in a statute as being
inapposite surplusage, if they can have appropriate application in
circumstances conceivably within the contemplation of the statute; the
legislature is deemed not to waste its words or to say anything in vain, and
a construction which attributes redundancy to the legislature will not be
accepted except for compelling reasons; similarly, it is not permissible to
add words to a statute which are not there unless on a literal construction
being given a part of the statute becomes meaningless; but before any
words are read to repair an omission in the Act, it should be possible to
state with certainty that these words would have been inserted by the

draftsman and approved by the legislature had their attention been drawn
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to the omission before the Bill had passed into a law; at times, the
intention of the legislature is found to be clear but the lack of skill of the
draftsman in introducing certain words in the statute results in apparent
ineffectiveness of the language; and in such a situation, it may be
permissible for the court to reject the surplus words, so as to make the
statute effective.

In STATE OF TAMIL NADU & ORS. V. K. SHOBANA, (2021) 4
SCC 686, the Supreme Court held that, if an interpretation leads to a
conclusion that the word used by the legislature is redundant, that should
be avoided as the presumption is that the legislature has deliberately and
consciously used the word for carrying out the purpose of the Act; the
legal maxim a verbis legis non est recedendum which means, “from the
words of law, there must be no departure” has to be kept in mind; there
could be no assumption that a legislature committed a mistake when the
language of the statute was plain and ambiguous; and no word in a
statute has to be construed as a surplusage nor could any word be
rendered ineffective or purposeless if the Court is required to carry out the
legislative intent fully and completely.

D. ANALYSIS:

The MERC, in its order in Case No. 12 of 2011 dated 17.08.2012,
Case No. 322 of 2019 dated 30.03.2020 and in Case No. 226 of 2022
dated 30.03.2023, has classified commercial premises, used for
commercial consumption, under LT-Il category. While a toll collection
plaza can, possibly, be held to be a commercial premises, since toll is
collected there at towards user charges and, by use of the word
“including”, lighting on National Highway in proximity to the toll collection
plaza (where commercial activities can be said to be carried on) would
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also constitute a commercial premises used for commercial purposes, it is
difficult to hold that the entire stretch of the National Highway, where
street lighting is provided, would also constitute a commercial premises

where electricity is consumed for a commercial purpose.

As noted hereinabove, the agreement, between the first and the
second appellants, does not require street lighting to be provided for the
entire length of the National Highway, but only for a part thereof such as
maijor junctions, road over bridges etc. Such lightings are required to be
provided for the purposes of safety and to avoid accidents, and not for
carrying on any commercial activity.

Para 7.22.10 of the impugned order brings within the ambit of L.T.ll
category “Toll Collection plazas including lightings on Express /
National / State Highways”. Reading the afore-extracted portion in its
entirety would not bring within its fold the entire stretch of the National
Highway. The words “lighting on Express/National/State Highway™ is not
an explanation to “Toll collection plaza”, for a toll collection plaza can, in
no circumstances, be understood to mean “lighting on

Express/National/State Highway”.

As is clear from Para 7.22.10 of the impugned order, the words “fol/
collection plazas” are connected, by the word “including”, with the words
“lighting on Express/ National/ State Highways”. Lest lighting on National
Highways, even if it be in close proximity thereto, be excluded from the
ambit of “foll collection plaza”, Para 7.22.10 of the impugned order makes
it clear that the toll collection plaza along with lighting on National
Highways, would fall within LT-Il tariff category. In other words, lighting on
national highway in and around the toll collection plaza have also been
categorised under LT-Il tariff category.
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Reliance placed on behalf of the MERC on the judgments of the
Supreme Court in K. Shobana and Hansoli Devi, as referred to
hereinabove, is misplaced as the said judgments relate to interpretation of
statutes and require a literal construction to be placed in interpretation of
statutory provisions. Para 7.22.10 is merely a part of the tariff order
passed by the MERC in the exercise of its regulatory powers under
Section 62 of the Electricity Act, and cannot be equated to the provisions
of a statute. The said tariff order is subject to appeal under Section 111 of
the Electricity Act, and it is open to this Tribunal, in the exercise of its
appellate jurisdiction, to examine not only the scope and purport of the
words used therein, ie “foll collection plaza including lightings on Express/
National/ State Highways”, but also to consider whether its inclusion under
LT-Il category is justified.

The word “plaza” cannot be read divorced from the preceding words
‘toll collection” used in Para 7.22.10 of the impugned order.
Consequently, a plaza must be understood as a place where traffic is
temporarily stopped for payment of tolls or, in other words, a place where
toll is collected by temporarily stopping vehicular traffic. Even if an
expanded meaning of ‘plaza” is applied to the said entry, it would only
include lighting in premises located on the National Highway adjoining the
toll collection plaza such as restaurants, ice-cream parlours, tea shops,
guest houses etc in which places electricity is used for commercial
purposes. A literal reading of the said entry would only bring within the
ambit of L.T.Il category, lighting on national highway in and around the toll
collection plaza, and not lighting on National highway located at a fair
distance therefrom. Lighting on inter-sections of villages and towns,
though forming part of the National Highway, does not involve any
commercial activity, since such lighting is provided to ensure safety, of
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passers-by and all those living adjacent to such inter-sections, and to

avoid accidents at such places.

The submission that it is only the roads built by local bodies which
would not fall within LT-Il category necessitates rejection, since no such
restriction is placed by the parameters prescribed either for L.T. Il or
L.T.VI Category. The requirement of such roads being used free of charge
is also not stipulated with respect to street lighting. Street lights on the
National Highways, which are provided for safety purposes and to prevent
accidents, do not consume electricity for commercial purposes nor can
such lighting be equated to consumption of electricity for operating various
appliances used for commercial purposes such as cooling, cooking,
washing etc. We are satisfied, therefore, that street lights on the National
Highway, other than those in close proximity to the toll collection plazas
and at places where commercial activity is being carried on, do not fulfil

the conditions stipulated for premises falling within LT-Il category

VI. JUDGEMENT OF THE BOMBAY HIGH COURT IN WRIT
PETITION NO. 7504 OF 2022 DATED 23.10.20:

A. SUBMISSIONS OF THE APPELLANTS:

Sri Saurav Aggarwal, Learned Counsel appearing on behalf of the
appellant, would further submit that the Bombay High Court, vide its
judgment in Maharashtra State Electricity Distribution Company
Limited v. DBL Mahagaon, Kinhi (Judgement in Writ Petition (WP) No.
7504/2022 dated 23.10.2023), held that MSEDCL had not pointed out
anything to show that usage of electricity for street lighting on the National
Highway was commercial or was meant for operating various appliances
used for the purposes specified in LT-11, which is the pre-requisite to apply
LT-Il category i.e. the commercial category tariff, and the purpose of
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highways is for benefitting the general public at large, and not to earn
profits but to provide connectivity and facilities to the citizens of India.

Sri Saurav Aggarwal, Learned Counsel, would further submit that
the Bombay High Court, in W.P. 7504 of 2022, was faced with a similar
question, albeit in an earlier Tariff Order of the year 2020; however, there
is no difference between the categorisation of LT Il: Commercial/Non-
Residential category in the earlier Tariff Order of 2020 and the Impugned
Tariff Order, except for addition of “Toll Collection Plazas”in the current
Tariff Schedule, and the purported ‘clarification’ at Para 7.22.10; as the
Bombay High Court, in W.P. 7504 of 2022, has already held that certain
consumers definitively fall under the LT VI. Street Light tariff category,
MERC cannot pass a Tariff Order contrary thereto; the Bombay High
Court judgment is binding on this Tribunal, on the parties to the case, and
is a declaration of law in rem; the basis of the Bombay High Court
judgment has not been removed, which, even otherwise, cannot be done
away with by an adjudicatory or a regulatory order; MERC has contended
that the Regulatory Commission was not negating the principles of the
Bombay High Court; and the Respondents have not responded to the
reasons given by the Bombay High Court for concluding that all such
street lights should not fall within LT II.

B. SUBMISSIONS URGED ON BEHALF OF MERC:

Ms. Pratiti Rungta, Learned Counsel appearing on behalf of MERC,
would submit that the judgement dated 23.10.2023 of the Bombay High
Court arises from an order dated 27.05.2022 passed by the CGRF in
Representation No. 16 of 2022; therefore, that matter relates to the
interpretation of the tariff category / classification reflected in the earlier
tariff order dated 30.03.2020 in Case No. 322 of 2019; the said tariff
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category / classification is in the earlier tariff order dated 30.03.2020; the
judgement of the Bombay High Court interprets, inter alia, the tariff
category LT Il titled “LT ll: LT — Non-Residential or Commercial”; this
category does not include the term “Toll Collection Plazas” which was
added for the first time in the impugned new tariff order dated 31.03.2023
in Case No. 226 of 2022; the judgement of the Bombay High Court also
considers the tariff category LT-VI titled “LT VI: LT — Street Light”, the
said tariff category/ classification in the earlier tariff order dated
30.03.2020; thus, the Bombay High Court was seized of a tariff order
dated 30.03.2020, which did not include the term “Toll Collection Plazas”,
presently, the impugned tariff order dated 31.03.2023 in Case No. 226 of
2022 specifically includes the term “Toll Collection Plazas” in the tariff
entry “LT II: LT — Non-Residential or Commercial’, as item (e) inserted
therein; the MERC, in its new tariff order dated 31.03.2023, has created a
specific tariff categorisation in “LT II: LT- Non-Residential or Commercial
Tariff “ category; the Appellant has not challenged inclusion of “Toll
Collection Plazas” in the LT-ll tariff category, by MERC; further, in the said
order, MERC has, in Paragraph 7.22.10, clearly stipulated that the Toll
Collection Plazas would include lightings on Express/ National / State
Highways; it is only inclusion of lightings on Express / National / State
Highways, which has been impugned in the present Appeal; therefore, the
judgement of the Bombay High Court is not relevant for interpretation of
the new tariff order dated 31.03.2023, which is markedly different in terms
of the description of the tariff category “LT II: LT - Non-Residential or

Commercial”.

Ms. Pratiti Rungta, Learned Counsel, would further submit that, from
Paragraph 23 of the judgement of the Bombay High Court, it is evident
that it relates to a factual matrix wherein street lights were not provided on
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the entire stretch of the Highway; street lights were provided at certain
specific places like service roads, inter-sections of villages and towns;
street lights were installed for local residents free of charge, as recorded
in the said judgement; paragraph 5 of the judgement refers to some
further locations including on certain Highways; however, the present tariff
entry LT-Il (New tariff order dated 31.03.2023) does not include service
roads, inter-section of villages and towns or other locations, but should be
strictly construed as including lightings on Express/ National/ State
Highways; another important factual distinction is that the Bombay High
Court had recorded, in Paragraph 23 of the said judgement, that street
lights are installed for use of local residents free of charge; in the present
case, however, the factual position differs on the charges levied by the
Appellants; the contents of the Appeal, at Page 38, Para (i), reveal
payment of charges; this factual position is repeated and reiterated in
Para (VIl), Page 45 of the Memo of Appeal and Para (XV) on Pg. 50,
and, therefore, the judgement of the Bombay High Court (supra) is

distinguishable on law as well as on facts.
C. ANALYSIS:

In Maharashtra State ElectricityDistribution Company Limited vs
DBL Mahagaon, Kinhi & others: (Judgement of the Bombay High Court
in W.P. No. 7504 of 2022 dated 23.10.2023), the order under challenge
was passed by the Consumer Grievance Redressal Forum, Amravati, in
Representation No.16/2022 dated 27.05.2022 allowing the representation,
and thereby directing the petitioner-MSEDCL to retain the category of
connection in respect of the respondent to ‘street light' category and
adjust the difference of amount collected from the respondent on account

of re-classification of category in their ensuing bills.
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The respondent was the concessionaire, incorporated solely for the
purpose of executing the concession agreement with NHAI, and to
discharge the obligations of the works provided therein i.e. four-laning of a
road on hybrid annuity mode. The respondent secured electricity
connection for installment of street lights on the said road and it was
granted under tariff LT-VI(A) category for the purpose of street lights on
the national highway project.

However, the petitioner-MSEDCL made reclassification from LT-
VI(A) category to LT-1I(B) category and thereby made upward revision of
electricity bills. Aggrieved thereby, the respondent approached the
Consumer Grievance Redressal Forum, Amravati challenging the
reclassification. The said representation came to be allowed directing the
petitioner-MSEDCL to retain the category of connection i.e. ‘street light’
category, and adjust the difference of amount collected from the

respondent by the petitioner on account of reclassification.

It was contended, on behalf of MSERCL, that the connection for the
street lights on the national highway was provided to the private agency
i.e. the respondent and the use of these highway lights were not for
people to carry out their daily work, but mainly for vehicles passing
through the highway which were paying the charges at the Toll Plaza; it
was a commercial activity and could not be categorized in LT-VI(A)
category i.e. ‘street light’; the activity of the respondent was purely
commercial, and reclassification was rightly done.

It was contended on behalf of the respondent-concessionaire that
the street lights installed on the highways were part of the project facility
as defined in the EPC agreement; the project facility included provision of
street light in clause 2.1 and schedule ‘C' of the agreement; NHAI
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exercised proprietary and controlling right over the project facility including
street lights; they were merely a concessionaire in respect of the project
and its facilities; they were liable only for maintenance of the project, and
not for collection of user fee from the users of the National Highway; the
street lights installed by them render the function of municipal category, as
there was no revenue generated from such usage of street lights; and

rather the connection was for services only for general public use.

It is in this context that the Bombay High Court held that the street
light category tariff i.e. LT-VI was applicable for the electricity used for
lighting of public streets, thorough fares which were open for use by the
general public at Low/Medium Voltage and at High Voltage; street lights
in residential complexes, commercial complexes, industrial premises etc.
are billed at the tariff of the respective applicable categories; whereas, LT-
Il i.e. the non-residential/commercial tariff category is applicable for
electricity used at Low/Medium voltage in non-residential, non-industrial
and or commercial premises for commercial consumption meant for
operating various appliances used for purposes such as lighting, heating
cooling, cooking, washing/cleaning, entertainment/leisure and water
pumping in, but not limited to, the premises enumerated under the said
category; it was apparent that usage of electricity was relevant; it was not
the case of MSEDCL that street lights were provided for the entire stretch
of the Highway; from the record, it could be seen that street lights were
provided at certain specific places like service roads, intersection of
villages and towns; the photographs filed by the respondent showed that
street lights were installed for use of local residents free of charge;
MSEDCL had not pointed out anything to show that the usage was
commercial, and was meant for operating various appliances used for the
purposes specified in LT-Il, which was a pre- requisite to apply LT-II
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category i.e. the commercial category tariff, the mere fact that street lights
were installed on over bridges and under bridges or at bus bay and bus
shelter locations, built up sections on the project highways, was not
sufficient to arrive at the conclusion that the use of electricity was for
commercial consumption; and, similarly, the fact that street lights were
installed on certain highways was not sufficient to hold that it was for

commercial consumption and not for use of the general public.

The Bombay High Court further held that NHAI comes under the
Ministry of Roadways under the Government of India; the Highway is for
the purpose of benefiting the general public at large, and the purpose of
streets is not to earn profit but to provide connectivity and facilities to
citizens of India; a huge investment was required for such  construction
of highways, and therefore toll was being collected; however, it would not
make the activity commercial; the respondent was merely a
concessionaire in respect of the project and its facilities, and did not
exercise any proprietary, operational and commercial control over the
project facilities; the respondent, as a contractor, had handed over the
project facilities to NHAI for operation of Toll Plaza, and the respondent
was liable only towards maintenance of the project and not for collection
of user fee from the users of the national highways; and it was, thus,
difficult to accept that it was a commercial activity for which LT-lI tariff will

apply.

The afore-said judgement of the Bombay High Court has attained
finality, as no appeal is said to have been preferred there-against. The law
declared in the said judgment would, therefore, not only be binding on the
parties thereto ie MSEDCL and MERC, but would constitute a precedent
binding on this Tribunal.
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D. RELEVANT PARAGRAPHS OF THE APPEAL:

Since reliance is placed on behalf of the MERC on certain
paragraphs of the Appeal, filed by the Appellant, to contend that use of the
National Highways is not free of charge, it is useful to take note of the
contents of these paragraphs.

Para 9 of the Appeal are the grounds raised with legal provisions.
Para 9(lll), on which reliance is placed on behalf of MERC, states that
parts of the National Highway, like slip roads, service roads, pedestrian
under-passes, vehicular under-passes and intersections of villages and
towns, are available for use without charge; most of the lighting installed
are in the above-mentioned places; even the lighting on the main National
Highway is on a road open for public use, albeit at a charge, which is
payable only towards development and construction cost of the National
Highways by the Government of India, and not for any other purpose.

In Para 9 (VII) of the Appeal, it is stated that the classification
between a street lighting and lighting on national highway suffers from
arbitrariness as there is no intelligible differentia between the two for
classifying them differently, merely because there is a toll charge to enter
some specific parts of the National Highway; and the impugned tariff order
overlooks that the citizens have to pay various municipal and other taxes

such as road taxes, for the street light facility.

Again at Para 9 (XV), it is stated by the Appellant that the National
Highways are open to the general public and are built for the purpose of
public welfare; NHAI is a statutory organization and the work carried out
by it is for the convenience of the public at large, and not for any
commercial purpose; the lighting put up under the connections are in fact
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serving the purpose of municipalities; the user fee collected is for the
purpose of compensating and recovering the money spent in the
construction, building, maintenance and management of the National
Highway, and not for any commercial/ profitable purpose; besides, toll fee
is not collected by the Appellant; neither of the Appellants are carrying on
any trade or commerce in general for the purpose of which it can be
defined as a commercial establishment; the lightings are not installed on
the entire stretch of the highway, but only in certain specific places like
service roads and intersections of villages and towns etc. which are open
for use by local residents free of charge; and the main purpose is to

prevent and avoid accidents and mishaps to the general public at large.

It is clear, from the afore-said paragraphs of the Appeal, that, while
toll is collected towards user fee, such collection is merely compensatory
in nature and is meant for recovery of the money spent in the construction
and management of the National Highway. It is not meant to be a profit
generation exercise. While slip roads can possibly be held to be partly
used by vehicular traffic to get on to, or get off from, the National Highway,
lighting at village/town inter-sections, road over bridges and other similar
locations, are meant only for the safety of people living adjacent thereto
and to prevent accidents, and nothing more. Further, village inter-
sections, used by villagers living nearby the highway, are not subject to
payment of toll charges. In other words, such inter-sections are used by
villagers and people living in towns without paying any user charge
whatsoever. It is difficult, therefore, to hold that street lightings on the
National Highway, at village/town intersections or on road over bridges
etc, are street lights meant for a commercial purpose. Classifying them

under LT-ll category is, therefore, wholly unjustified.
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it is true that the judgment of the Bombay High Court dated
23.10.2023 arose on a challenge mounted to the order passed by the
Consumer Grievances Redressal Forum in Representation No. 16 of 2023
dated 27.05.2023. ltis also true that what fell for consideration in the said
judgment is the tariff reflected in the tariff order in Case No. 322 of 2019
dated 30.03.2020. Even though LT-Il category did not then specifically
include “toll collection plazas”, the attempt to bring “toll collection plazas”
within the ambit of LT-Il category was rejected, in the said judgement,
holding that no commercial activity was being carried on thereat, and
street lights were installed at service roads and village and town

intersections for the benefit of local residents free of charge.

The submission made on behalf of MERC, that the entry now made
in LT-1l category is with a view to remove the basis of the said judgment, is
difficult to accept, since the regulatory order passed by the MERC does
not have statutory sanction, and cannot be equated to legislation made by
the competent legislature to remove the basis of judicial pronouncements
of superior courts. The very fact that “lightings on national highways” has
been associated with “toll collection plazas”, by use of the word
“including”, would go to show that “lighting on national highways” was not
intended to be treated as an independent entry. It is clear, therefore, that
only lighting on national highways, in and around the toll collection plazas,
would alone fall under LT-II category, and not street lights on the National
Highway located at a fair distance therefrom.

VIl. DO STREETLIGHTS ON THE NATIONAL HIGHWAY MEET
THE CONDITIONS STIPULATED FOR LT VI CATEGORY?

A. SUBMISSIONS OF THE APPELLANTS:

Sri Saurav Aggarwal, Learned Counsel appearing on behalf of the
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appellant, would submit that the main body of what type of connections

would be covered under LT VI, across the past tariff orders, are as under:

MERC’s Order dated
17.08.2012 in Case No. 12 of
2011

MERC’'s Order dated
30.03.2020 in Case No.
322 of 2019

MERC’s Order dated
30.03.2023 in Case No.
226 of 2022

Applicability:

Applicability:

Applicability:

Applicable  for  use of
Electricity / Power Supply at
Low [/ Medium Voltage
exclusively for the purpose of
Street LightServices.
This Tariff shall

applicable for use of Electricity

also be

/| Power Supply at Low /
Medium Voltage for following
(but not limited to) purposes,

irrespective of whether such

facilities are owned,

operated and maintained by
the local self-Government

body;

a) Lighting in Public Garden
(should be open for general
public free of charge and, will
not cover gardens in private
township or amusement
parks);

b) Traffic Signals & Traffic
Islands;

c) State
Shelters;

Transport  Bus

This tariff category is
applicable  for  the

electricity used  for
lighting of public
streets/ thoroughfares

which are open for use
by the general public, at
Low/ Medium Voltage,
and at High Voltage.

Street-lights in
residential complexes,
commercial complexes,
industrial premises, etc.
will be billed at the tariff
of the

applicable categories.

respective

This category is also
applicable for use of
electricity/ power supply
at Low/ Medium Voltage
or at High Voltage for
(but not limited to) the

following purposes,

This tariff category is
applicable for the
electricity used for
lighting of public streets/
thoroughfares which are
open for use by the
general public, at Low /
Medium Voltage, and at
HighVoltage.

Street-lights in residential
complexes, commercial
complexes, industrial
premises, etc. will be
billed at the tariff of the
respective applicable

categories.

This category is also

applicable for use of
electricity / power supply
at Low / Medium Voltage
or at High Voltage for (but

not limited to) the

following purposes,
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irrespective of who |irrespective _of who

applicable for public lighting for

| {
bilsd under the ‘TarF of| P2CES open 1o the places bpen 1o

respective categories. charge. charge.

d) Public Sanitary

COI‘IVEI’IiBI’ICBS; and owns, operates or |[owns, operates or
&) Piiblic Water Fountain & maintains these [maintains these
such other Public Places |facilities: facilities:

open for general public free of

charge.

This  category shall be| a.Lighting in Public| a. Lighting in Public
Gardens (i.e., which | Gardens (i.e., which are
are open to the general | open to the general
those streets which are open | public freeof charge); | public free of charge);

for use by the general| , yraffic Signals and | b. Traffic Signals and

public. Streets under | Traffic Islands; Traffic Islands;
residential complexes, | c. Public Water | c. Public Water
commercial complexes Fountains; and Fountains; and

industrial premises, etc. will be | d. Such other public| d. Such other public

general public free of | general public free of

the

Learned Counsel would submit that the two changes that are
apparent when compared to the 2012 Tariff order are: (i) the earlier
requirement that the highway should be owned by a Panchayat or localself-
Government body has been now given a go by; in LT VI category, it is
provided that it applies “irrespective of who owns, operates or maintains
these facilities.”; (ii) In the 2012 Tariff order, LT VI had the ‘free’
requirement if public lighting had to be brought under LT VI as follows:
“This category shall be applicable for public lighting for those streets
which are open for use by the general public free”; now, the word ‘free’
does not occur in respect of public lighting on the streets; the words ‘free of
charge’ occur in respect of ‘other public places’; as per the 2020 or 2023
tariff schedules, LT VI Street Light tariff category is applicablein respect of
the following : (i) electricity used for lighting of public streets/
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thoroughfares which are open for use by the general public; and (ii) such
other public places open to the general public free of charge, irrespective
of who owns, operates or maintains these facilities; in case of another
NHAI Highway, operated by the first appellant, the CGRF has held that
“National Highway is a Public Street.” (Refer: order of the CGRF, in M/s
Dilip Buildcon Mayur Layout Yamatval v. Executive Engineer MSEDCL,
Yamatval Circle, I(Order in Representation No. 12 to 24 of 2022 dated
27.05.2022); for electricity, used in lighting of public streets or
thoroughfares, there is a specific entry where the only requirement is that
it should be open for use by the general public; it is not necessary that
such use should be free of charge; levy of toll would not mean that the
highway is not open for use by the general public; and, as held by the
Bombay High Court in Maharashtra State Electricity Distribution
Company Limited v. DBL Mahagaon, Kinhi (Judgement in Writ Petition
(WP) No. 7504/2022 dated 23.10.2023), the toll fee charged is only
towards recovery of the costs incurred in the construction of such
express/national/state highways, and would not change the character
from LT VI to LT Il. Reliance is also placed on MSK PROJECTS (I) (JV)
LTD. vs. STATE OF RAJASTHAN, (2011) 10 SCC 573 in this regard.

B. SUBMISSIONS URGED ON BEHALF OF MERC:

Ms. Pratiti Rungta, Learned Counsel appearing on behalf of MERC,
would submit that the tariff order, in Case No. 226 of 2022 dated
31.03.2023, has another tariff category LT VI: LT - Street Light; this tariff
entry relates to streets wherein public makes use of the facilities, as
mentioned in the tariff entry/category LT-VI, free of charge; and with the
specific inclusion of Toll Collection Plazas with the explanation as

contained in Para 7.22.10 of the New Tariff Order, as including lighting on
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Express / National/ State Highways, wherein an amount is admittedly
charged to the public, the facilities of the Appellant cannot be included in
tariff category LT VI : LT — Street Light.

C. ANALYSIS:

As noted hereinabove, Annexure-1 of the impugned order is the
Tariff Schedule for FY 2023-24 and FY 2024-25 which the MERC, in the
exercise of its powers under Section 61 and 62 of the Electricity Act,
approved with effect from 01.04.2023. LT-VI tariff category, which relates
to LT VI - Street Light, is applicable for electricity used for lighting of public
streets/ thoroughfares which are open for use by the general public, at
low/ medium voltage, and at high voltage. Street lights in residential
complexes, commercial complexes, industrial premises etc. are to be
billed at the tariff of the respective applicable categories. The L.T.VI
category is also applicable for use of electricity/power supply at low/
medium voltage or at high voltage for (but not limited to) the following
purposes, irrespective of who owns, operates or maintains these facilities:
(a) lighting in public gardens (i.e. which are open to the general public free
of charge); (b) traffic signals and traffic islands; (c) public water fountains;
and (d) such other public places open to the general public free of charge.

It is evident from the Tariff Schedule that LT-VI Street Light category
is applicable, among others, for lighting in public streets/ thorough fares
which are open to the general public. An exception to this category are
streetlights in residential complexes, commercial complexes, industrial
premises etc. to which the tariff applicable to L.T.VI category is not
applicable, and they are to be billed at the tariff applicable to the other
categories in which they fall. The National Highway does not fall within
any of the afore-said excepted categories as it is neither a residential
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complex nor a commercial complex or even an industrial premises.
National Highways are open for use by the public (albeit on payment of
user charges). The requirement of usage being free of charge is
applicable only to lighting in public gardens and such other places which
are open to the general public free of charge. There is no requirement
that lighting on public streets/ thoroughfares should be used free of
charge, for it to be held to fall within LT-VI Street Light category.
Consequently, streetlights on the National Highway would fall within LT-VI
category.

The changes brought about from the tariff order passed by MERC in
Case No. 12 of 2011 to Case No. 322 of 2019 and thereafter to Case No.
226 of 2022 is also of significance. LT-VI category, in terms of Case No.
12 of 2011, was applicable for use of electricity for the purpose of street
lighting services irrespective of whether such facilities were owned,
operated and maintained by the local self-governing body. The
requirement of usage by the public free of charge was confined to lighting
in public gardens, public water fountains, and other public places open for
the general public free of charge. The said order further made it clear that
LT-VI category was applicable for public lighting for those streets which
were open for use by the general public. The requirement of such usage
of streets, (where public lighting is provided), being free of charge was not
stipulated in the said tariff order.

In the tariff order, passed in Case No. 322 of 2019, LT-VI category
was applicable for electricity used for lighting of public streets/
thoroughfare which are open for use by the general public. The
requirement of such usage being free of charge was also not stipulated in

the said Tariff Order. It was also made clear therein that this category
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would be applicable irrespective of who owned, operated or maintained
these facilities. The requirement of usage free of charge was confined
only to public gardens and such other public places open to the general
public and not to street lighting. Even in the tariff order in Case No. 226 of
2022, LT-VI category is available for use of electricity for street lighting
irrespective of who owns, operates or maintains this facility. Again, it is
only lighting in public gardens and other public places open to the general
public which is required to be free of charge for it to fall within LT-VI
category.

The mere fact that a toll is collected towards usage charges of the
National Highway would not oust streetlights on National Highways from
LT-VI category, nor would it bring such street lighting within LT-II category,
since no commercial activity is carried on in a substantial stretch of the
National Highway. It is only where electricity is provided for consumption
for commercial purposes such as in and around the toll plaza, or in places
adjacent thereto on the National Highway, ie where electricity is
consumed by hotels, shops, malls etc. for a commercial purpose, would it
fall within LT-Il category and not otherwise.

VIIl. STREET LIGHTING ON SERVICE ROADS AND VILLAGE
INTER-SECTIONS:

A. SUBMISSIONS OF THE APPELLANTS:

Sri Saurav Aggarwal, Learned Counsel appearing on behalf of the
appellant, would submit that, even though use of express/national/state
highways incurs a toll fee, locations such as service roads and village

inter-sections do not incur any toll fee; service roads, constructed near the
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main carriageway of the highways, are meant for the use of local
residents/villagers, and no toll fee is charged for their usage; during the
course of hearing of the present Appeal on 28.05.2024, MERC had
conceded to the fact that, since service roads are not a part of the main
carriageway of the Project Highway, street lighting installed on such roads
must be charged under LT VI: Street Light tariff category; and, similarly, at
village inter-sections, villagers do not pay toll.

B. ANALYSIS:

While service roads are used by those living nearby, they are also
used by vehicular traffic either to get on to, or get off from, the National
Highway. Street lighting at village/ town intersections is provided for safety
of people living in villages/ towns adjacent to the National Highway, to
enable them to cross over from one part of the National Highway to
another, and to prevent accidents. Such use of the National Highway at
the village/town intersections is free of cost, and no toll fee is required to
be paid by the villagers concerned as they merely cross over from one
part of the National Highway to another, and do not use the National
Highway.

IX. WERE THE EARLIER CONNECTIONS, UNDER LT Vi
CATEGORY, GIVEN INADVERTENTLY?

A. SUBMISSIONS OF THE APPELLANTS:

Sri Saurav Aggarwal, Learned Counsel appearing on behalf of the
appellant, would submit that the appellant had applied for 27 connections
in LT VI category for the Highway, and MSEDCL had granted 26
connections in LT VI and one connection (for the Toll collection plaza) as
LT 1l: this was between 14.09.2020 and 08.03.2021; a year later,
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MSEDCL unilaterally changed the category from LT VI to LT II; in the reply
filed before APTEL, in this Appeal, MSEDCL contends that “...after
analysing the Application which stated that the electricity would be used
for Streetlights, the Section Officer of MSEDCL inadvertently granted
NHAI the connection in LT VI: LT streetlight category...”, no such plea
was taken before the CGRF or the Ombudsman; moreover, when the
appellant asked for 27 connections in LT VI, but was given 26 connections
in LT VI and one in LT I, the plea that 26 connections were given
inadvertently in LT VI is liable tobe rejected; besides, in law, an unilateral
mistake does not give the option to MSEDCL to avoid the contract under
Section 22 of the Indian Contract Act, 1872, particularly when the other
party has already acted upon it; MSEDCL has stated, in their Reply, that
their intention was to change the tariff category based on the change in
the purpose of usage of supply on the basis of Regulation 14 of the
Maharashtra Electricity Regulatory Commission (Electricity Supply Code
and Standards of Performance of Distribution Licensees including Power
Quality) Regulations, 2021 (“MERC Supply Code”); re-classification
should be based on the purpose of usage of electricity supply of the
Appellant; the purpose of LT Il is not satisfied by the lighting on the
Highway, as also held in the Bombay High Court judgment; the inclusion of
Toll Collection Plaza or even the entire Highway would not, by itself, mean
that the lighting on it was for commercial consumption; thus, MSEDCL has
not complied with the requirements set out under Regulation 14 of the
MERC Supply Code; as per the Impugned Order, the rationale governing
the need for clarification, under Para 7.22.10, emanates from Clauses
i I and 7.1.52; the intended approach of
merging/elimination/classification/recategorization of certain class of

consumers was by reducing the existing number of categories and slabs
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by “merging similarly placed consumer categories while ensuring that the
existing consumers in these categories are not significantly impacted...”,
and thus, neither was there an intention to change the categorization
under Regulation 14 of the MERC Supply Code, nor were the pre-
requisites fulfilled.

B. ANALYSIS:

While we find considerable force in the submission, urged on behalf
of the Appellants, that MSEDCL, having provided them with 27
connections of which 26 were in LT-VI and only one i.e. the toll collection
plaza was in LT-ll, cannot turn around and now contend that such
connections were provided by mistake, it is unnecessary for us to delve
into this aspect as we have now held that it is only street lighting provided
in and around the toll plaza which would fall within LT-Il category, and that
street lighting on other parts of the National Highway including at village/
town intersections, road over bridges etc, where no commercial activities
are carried on, would only fall within LT-VI category, and cannot be
brought under LT-Il category.

X. ABSENCE OF REASONS IN THE IMPUGNED ORDER:
A. SUBMISSIONS OF THE APPELLANTS:

Sri Saurav Aggarwal, Learned Counsel appearing on behalf of the
appellant, would submit that there is no reasoning from the Respondents’
side; the Impugned Order does not reflect why MERC has accepted
MSEDCL's proposal, nor has MSEDCL explained why it proposed such
an addition; MERC has failed to show the precise rationale for the
clarification issued under Clause 7.22.10, in as much as no reason has
been provided; an order bereft of reasons cannot be sustained; and no
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reason can be supplemented by way of affidavits.
B. ANALYSIS:

While an order passed by the Commission, in the exercise of its
adjudicatory powers or in the discharge of its quasi-judicial functions, must
contain reasons, the impugned tariff order is an order passed by the
Commission under Section 62 of the Electricity Act in the exercise of its
regulatory power. We do not, in the present case, propose to examine
whether the same test, as is applicable to an adjudicatory order, should
be applied even to a regulatory order. Suffice it to observe that, while it
would be appropriate for the Commission to at least briefly state the
reasons which weighed with it in classifying consumers into different
categories, failure to do so may not, by itself, justify the impugned order
being set aside.

Xl. DOCTRINE OF STARE DECISIS:
A. SUBMISSIONS OF THE APPELLANTS:

Sri Saurav Aggarwal, Learned Counsel appearing on behalf of the
appellants, would submit that, from out of the various State Electricity
Regulatory = Commissions that have classified lighting on
express/national/state highways, MERC alone has classified them under
commercial category; for instance, in the Schedule of Tariff of Punjab,
lighting on national highways including those on toll plazas, are
categorised under the “SVIII: Public Light Supply” tariff category; a similar
categorization is provided by the Rajasthan SERC which has categorized
the component under the “Public Street Light Service" tariff category:
therefore, the ‘clarification’ under Para 7.22.10, violates the principle of
stare decisis which has been brought within the domain of tariff fixation by

Page 50 of 53




Judgment in Appeal No. 230) of 2024

116

way of the judgment rendered in Bharti Airtel Ltd. v. Maharashtra
ElectricityRegulatory Commission (2020 SCC OnLine APTEL 30).

B. ANALYSIS:

Relying on Union of Indiav. Azadi Bachao Andolan, (2004) 10
SCC 1, State of Gujarat v. Mirzapur Moti Kuresh, (2005) 8 SCC 534,
and Maganlal Chaganlal v. Municipal Corporation of Greater
Bombay, (1974) 2 SCC 402, this Tribunal, in Bharti Airtel Ltd. v.
Maharashtra Electricity Regulatory Commission, 2020 SCC OnLine
APTEL 30, held that the State Commission has since the year 2008 taken
a conscious view that the Mobile/Broadcasting Towers would be placed
under the Industrial category without going into whether they would fall
under the Government of Maharashtra Policy or not; the said position has
held forth for a very long time namely more than 10 years, and there is no
change whatsoever in the factual or legal position; the principle of stare
decisis applies squarely; as held in Indian Metal and Ferro Alloys
Ltd. v. Collector of Central Excise, 1991 Supp (1) SCC 125, a
consistent practice followed should not be changed; in Spencers’ Retail
Limited v. MERC, (Appeal No. 146 of 2007 dated 19.12.2007) it has been
held that regulatory certainty should be maintained; and when the State
Commission has given a dispensation for all these years which has been
fully accepted by the licensee, there being no change in the factual or
legal position, there was no occasion for the State Commission to hold to

the contrary.

The doctrine of stare decides is expressed in the maxim stare
decisis et non quieta movere, which means “to stand by decisions and not
to disturb what is settled”. The underlying logic of this doctrine is to
maintain consistency and avoid uncertainty. The guiding philosophy is that
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a view which has held the field for a long time should not be disturbed
only because another view is possible. (Shankar Raju v. Union of
India, (2011) 2 SCC 1329; Bharti Airtel Ltd. v. Maharashtra Electricity
Regulatory Commission, 2020 SCC OnLine APTEL 30). A decision of
long standing, on the basis of which many persons will in the course of
time have arranged their affairs, should not lightly be disturbed by a
superior court not strictly bound itself by the decision. A different view
would not only introduce an element of uncertainty and confusion, it would
also have the effect of unsetiling transaction which might have been
entered into in faith of these decisions. (Rajarai Pandey v. Sant Prasad
Tiwari, (1973) 2 SCC 35; Bharti Airtel Ltd. v. Maharashtra Electricity
Regulatory Commission, 2020 SCC OnLine APTEL 30).

While the Appellant seeks application of the doctrine of stare decisis
(i.e. the need to maintain consistency and avoid uncertainty in judicial
pronouncements) to the impugned order, comparing it with the orders
passed by other State Commissions such as Punjab and Rajasthan, it
must be borne in mind that the power to determine tariff and to classify
consumers of the electricity into different categories is conferred, with
respect to consumers of electricity supplied by distribution licensees, only
on the State Commissions under Section 62(3) of the Electricity Act. The
fact that some other State Commissions have chosen not to treat street
lights on National Highways under LT-II category would not disable MERC
from including it in the said category, provided such inclusion is justified
on the criteria stipulated for classifying consumers of electricity under LT-II
category.

It is un-necessary for us to analyse this issue any further, since we

have already held that, except for lighting on the National Highway in and
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around the toll collection plazas and in areas where commercial activities
are being carried on, street lights on other parts of the National Highways
would not fall under LT-Il category, and would continue to be governed
under LT-VI category.

Xll. CONCLUSION

For the reasons afore-mentioned, we are of the view that MSEDCL
was not justified in treating street lighting on the National Highway, other
than those in and around the toll collection plazas and in places where
commercial activities are carried on, as falling under LT-Il category, and
that such lighting on the National Highway would continue to be governed
under the LT-VI category. The impugned order, to this limited extent, is
clarified. The Appeal is allowed, and all the |.As therein stand disposed
of.

Pronounced in the open court on this the 9" day of September,
2024,

(Seema Gupta) (Justice Ramesh Ranganathan)
Technical Member (Electricity) Chairperson
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